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CASES 



AKGUID AHS DBTBRMIRBO IN Till 



SUPREME COURT OF NEW SOUTH WALEfc 



IN ITS 



Common §t.ab) Surtstiictton, 



DURING THE FIRST TERM, 1883. 



MAINE V. TOWNSEND. Igg3 

Fidte impritomitent — MaSaotu proteeution — What words eontHtute a directum to _, ,, ," 

arreU <Sto prosecute the plaintif. Feb. 16. 16 

Defendant, a iqaatter, finding on his return home that a fence on his property 
had been set on fire and the hinges of a gate stolen, wrote to a constable : *' I 
hare reason to belieye that Maine (the plaintiff), with his teams, while passing 
through, set fire to my bonndary fence, also out up the gates and took away the 
iron hinges or eye-bolts as they are termed — thus (describing them). Of course, I 
could not positively swear to the hinges, but if he has such with him they must be 
mine ; could not the police overhaul him when passing. ... I understand 
that in my absence he has laid the charge against some footmen, but footmen do 
not generally carry an axe nor a screw-wrench, without which the hinges could 
not be removed." On the day on which the fence was set on fire, the defendant, 
with a friend, met the plaintiff; some conversation took place between the plaintiff 
and the defendant's friend; but the plaintiff did not say anything about the fire. 
The plaintiff and the defendant were not on good terms. The police, acting on the 
defendant's communication, arrested the plaintiff on a charge of setting fire to the 
fence and of stealing the hinges. The hinges were not found in his possession. 
The defendant did not attend to prosecute the plaintiff, who was brought up before 
a magistrate and discharged. About the same time the defendant wrote to the con- 
stable who made the arrest, stating that it appeared to him at first that the plaintiff 
had fired his fence and stolen the hinges, but that subsequent events proved that 
such was not the case. In an action against the defendant — 1. For false imprison- 
ment; 2. For malicious prosecution — the plaintiff obtained a verdict on both 
counts : 

HM^ per Mabtik, C.J. That the letter written by the defendant contained 
neither a direction to arrest the plaintiff nor gave authority to prosecute him. 

But HMtper Faucstt, J. That the defendant was liable on the count for 
false imprisonment, but that the verdict on the count for malicious prosecution 
could not be sustained. 

N.S.W.R., VoL rv., Law. A 
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1883 Held, contr<t,-i^ Innes, J. That the verdict on both counts should stand. 

The CousTf, therefore, granted a new trial on the second count. But plaintiff's 



Maikb counsel oqnsuQjqkbing to a verdict being entered for the defendant on that count, 
TowNSEND ^^''^^^. f^^/plftintiff on the first count sustained, and Rule discharged without 

costs.* * '.* 
• . • 

, -.. EijiiCLARATiON. 1. False imprisonment. 2. Malicious prosecu- 
. ;. fjob. 

• *.•• Pleas. Not guilty. 
. . V* * The facts proved at the trial were the following : — ^The plaintiff 
',' \' was a carrier near Mulwala; the defendant was a squatter in 
same neighbourhood, and a justice of the peace. In August, 
1881, the defendant, driving with Mr. Sloane towards his 
station, met the plaintiff with his team ; Mr. Sloane spoke to the 
plaintiff, but no conversation passed between the plaintiff and the 
defendant — they had not been on good terms with each other 
for some time. On the defendant coming to the boundary fence 
of the run, he found that a portion of it had been set on fire, that 
the gates had been broken, and the hinges taken away. Defend- 
ant expressed his suspicion that the plaintiff, Maine, had done it. 
On reaching home he found, as the fact was, that the plaintiff had 
been there and had told the defendant's wife that he had seen 
the fence on fire, and had put it out, and had tried to catch three 
men whom he saw close by, but had failed to do so. The defend- 
ant then wrote the following letter and sent it to constable 
Berney, at Mulwala : — " I have reason to believe that Maine, with 
his teams, while passing through, set fire to my boundary fence 
between here and the Green Hills, also cut up the gates and took 
away the iron hinges or eye-bolts as they are termed — thus 
(describing them). Of course I could not positively swear to the 
hinges, but if he has such with him they must be mine ; could 
not the police overhaul him when passing through Jerilderie, as 
he is going to the north that way. I understand in my absence 
he has laid the charge against some footmen, but footmen do not 
generally carry an axe nor a screw-wrench, without which the 
hinges could not be removed." Berney sent the letter to Hynes, 
constable at Jerilderie, who, acting on it, seiurched the plaintiff, 
and, although he did not find the hinges in his possession, 
arrested him on a charge of stealing the hinges, and setting fire to 
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the fence, and took him before a justice. Hynes saw defendant, 1883 



who said that it was a pity Hynes went so far, and that he did maiks 
not intend to have had Maine arrested. He did not attend to xownsknd 
prosecute the plaintiff, who was discharged. Defendant also 
about the same time, gave Hynes the following letter, addressed 
to the bench of magistrates: — ^''At first it appeared to me 
that Maine, while passing through with his teams, had driven 
against the boundary gates, and broken them, and then set 
the fence on fire and made away with the hinges; but sub- 
sequent events proved it not to be the case, as three men 
whom Maine had seen near the gates have been arrested at 
Tocumwal, and tried there for breaking a gate at Mr. Budd's, and 
sentenced to four months' imprisonment. Everything now seems 
to lead that these men were the aggressors in my case." 

The action was tried before Sir G. Innea, on October 10th, at 
Albury : Verdict for the plaintiff on the first count, damages 1002.; 
on the second count, damages 200!. 

On 19 th October, a Rule nisi for a new trial was granted on 
the grounds substantially that there was no evidence to support 
the verdict on either of the counts in the declaration. 

Manning, for the defendant, now moved to make the Rule Feb. 16. 
absolute — We cite Orijffin v. Colman (1) and Barber r. Rol- 
linson (2). 

[Faucett, J. If a constable were directed by letter to arrest a 
man, and if he acted upon such directions, would not that be a 
false imprisonment by the writer of the letter ?] 

It cannot be that the words in the defendant's letter to 
Constable Bemey, "could not the police overhaul him when 
passing through Jerilderie," when taken in connection with the 
facts stated in that letter, amount to a direction to arrest the 
plaintiff. Bemey, who is Hynes' superior officer, stated in his 
evidence that he did not consider that the letter authorized the 
arrest of the plaintiff. This case is like the case of Barber v. 
RoUinson (2), where the plaintiff was arrested by direction of a 

(1) 4 H. & N. 265 ; 28 L.J., Ex. 134. (2) 1 Cr. 5c M. 330. 

A2 
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TOWNSEND. 
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1883 magistrate on the defendant stating that he had another charge 
Maine against him. In West v. Smallwood (3) the head-note is " where 
a party lays a complaint before a magistrate on a subject matter 
over which he has a general jurisdiction^ and the magistrate 
grants a warrant, upon which the party is arrested ; the party 
laying the complaint is not liable as a trespasser, although the 
particular case be one in which the ma^strate had no authority 
to act." 

[Sir J. Martin, C.J. There is no doubt that in order to make 
the defendant liable there must be either an arrest by him in 
person, or authority given by him to make the arrest ; he must 
be a party to the arrest. Faucett, J., referred to Austin v. 
Bowling (4).] 

As to the count for malicious prosecution, no proceedings were 
instituted by the defendant, on which the count for malicious 
prosecution could be based Bemey said the information con- 
tained in the letter was not sufficient to act on. The word 
" overhaul" means no more than to search thoroughly ; in the 
case of a ship it means to ** overtake." The direction given 
here was to overtake, not to take the plaintiff. 

[Sir J. Martin, C.J. The question as to this count is whether 
the defendant gave directions to prosecute the plaintiff. Sir 
O. Innes, J. Is not the direction given by the defendant amount 
to this, that the police should search the plaintiff, and find out 
whether he has the hinges in his possession ?] 

In his letter the defendant states his suspicion, and gives the 
facts on which it is based, and then ho says " could not the police 
overhaul him." If he had said " overhaul his dray," the matter 
would have been free from doubt ; but the meaning clearly is to 
overhaul his goods, not to overhaul him : he would not be ex- 
pected to carry the hinges about his person. The second letter, 
that one to Hynes, carried the plaintiffs case no further. The 
plaintiff is not liable either on the count for false imprisonment, 
or on the one for malicious prosecution. 

(3) 3 M. & W. 418. (4) L.R., 6 C.P. 634. 
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Knox, for the plaintiff, showed cause — In Samuel v. Payne (5), i883 
Lord Mansfield held that the constable was not bound to exercise "^^^j^g " 
his judirment as to the truth of the charge. «• 

[Sir J. Mabtin, C. J. In that case there was a distinct charge 
of felony.] 

So there is here. The defendant writes: "I have reason to 
believe that Maine . . set fire to my boundary fence . . also 
cut up the gates and took away the iron hinges." Davis v. 
RusseU (6) was also an action against a constable. In that case 
an anonymous letter, addressed to the plaintiff, was opened by 
the defendant, and the letter purported to be from an accomplice 
of the plaintiff in a certain robbery. The direction of the judge 
to the jury to consider whether the circumstances of the case 
afforded the defendant reasonable ground to suppose that the plain- 
had committed the felony, and whether in his situation they 
would have acted as he had done, was upheld. Park, J., quoting 
Lord Tenterden, says, " whether there was reasonable cause for 
suspecting that the plaintiff had committed a felony . . were 
questions of fact for the jury;" we also cite R. v. Woolmer (7. 
Glynn v. Houston (8) is a stronger case than the present one. 

[Sib J. Mabtin, C.J. At p. 338, it appears from a conver^tion 
that the defendant ''admitted that he had been obliged by 
orders received from England to direct the search."] 

Olynn v. Houston (8) is like this case. There, as here, there 
was only a direction to make a search. How can a man be 
searched unless he is arrested? In Austin v. Bowling (9), the 
police of their own motion locked up the plaintiff (p. 536j ; the 
plaintiff was given into custody by the defendant's wife; the 
defendant himself did not interfere until afterwards. In 
Grinham v. WiUey (10), the plaintiff was in custody before the 
defendant signed the charge-sheet; a distinction was drawn in . 
that case between the acts of a ministerial and those of a judicial 

(6) 1 Dong. 369. (8) 2 M. & G. 337. 

(6) 5 Bing. 364. (9) L.R, 6 C.P. 634. 

(7) 1 Mood., C.C. 334. (10) 4 H. & N. 496; 28 L.J., Ex. 242. 
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1883 officer; the office of a constable is ministerial only. In Wai^ner v. 

Maine Riddiford (11), there was no express direction by the defendant to 

^' arrest the plaintiff. WiUiuma, J., says (p. 199) : — " Upon this 

XOWNSEND. 

point, the question is whether there was not some evidence to 
connect the defendant with the restraint put upon the plaintifi^s 
person, and his subsequent detention and conveyance before the 
magistrate." Flewster v. Royale (12) is said to be overruled by 
Gosden v. Elphick (13) and Grinham v. Willey (14). In the 
former of these cases, Alderson, B., says: — ^**The evidence in 
Flewster v. Royale (12) very likely showed that the defendant 
bore some spite to the plaintiff." 

* 

[Sir J. Martin, C.J. Those remarks were made to explain a 
decision which appeared to be a wrong one.] 

An ambiguous term, "overhaul," was used, and the jury had 
the facts of the case before them, and they have found in favour 
of the plaintiff. 

[Sir J. Martin, C.J. The construction to be put on that word 
is a matter for the Court to decide. Sir G. Innes, J. The jury 
had evidence before them that the defendant, being a magistrate, 
was in a position of authority over the police; and that from that 
circumstance his communication carried peculiar weight.] 

The action of the police was a result very likely to flow from 
the defendant's letter. The words, " could you not overhaul," are 
equivalent to a command couched in polite teims. 

Manning, in reply — In Glynn v. Houston (15), each judge 
relies on the conversation with the defendant as the most im- 
portant part of the evidence. Erskine, J., says (p. 346): — "But it 
would be idle to send soldiers to surround a house, and search for 
a person whom they might not know, if they were not to have 
power to prevent the egress of any party." The fact that the 
constable in that case was justified in doing as he did necessarily 
makes the person liable who gave him the information on which 

(11) 4 C.B., K.S. 180. (14) 4 H. & N. 496 ; 28 L. J., Ex. 242. 

(12) 1 Camp. 18. (15) 2 M. & O. 337. 

(13) 4 Exoh. 445; 19 L.J., Ex. 9. 
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he acted. In this case, the only evidence to connect the defendant 1883 
with the arrest of the plaintiff was the letter. The question of maine 
the construction to be put on the words used was for the judge ,^ ^• 
who presided at the trial; he ought to have told the jury that the 
letter did not make Hynes the defendant's agent for the purpose 
of arresting or prosecuting the plaintiff. 

Sm J. Martin, C.J., after stating the above facts, said: — First, Ffh, 16. 
as to the count for false imprisonment, I take it to be clear that 
before any person can have a verdict against him on such a count 
there must be evidence that he either directed the imprisonment, 
or was party to it, or gave oral or written directions for the arrest 
to be made. But if an action is brought against a person who 
did not make the actual arrest or direct it to be made, and was 
not in any way a party to it, then, however strong the charge 
made by him may have been, and however probable it may be 
that it led to the arrest, he may be liable in an action of malicious 
prosecution, but not in action for false imprisonment. To make 
him liable, he must be a party either directly or indirectly to the 
arrest. 

None of the cases cited are in point ; the case nearest to this is 
the case of Mitchell v. WiUiama (16). There the defendant left 
property in charge of an agent with very large powers, such agent 
having been authorised by the defendant to instruct his attorney 
to take proceedings if any injury were done to the property; 
and in a conversation about this plaintiff, he said, " Now I have 
got the fellow I will make an example of him." In that case 
there was evidence that the agent had these large powers. That 
is a very different case from this. There the conclusion is irre- 
sistible that what was done was done by the order of the de- 
fendant — that it was done by an agent having large powers given 
him by the defendant, and that the act of the agent was 
approved of. The other case cited has nothing to do with 
this case. 

We have to decide on the words of this letter. First, there is 
a statement by the defendant that he believed the plaintiff had 
done these things. Then there is this statement: "Could the 

(16) 11 M. & W. 206. 
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1883 police overhaul him in passing?" It is said that this is a direc- 
Maink tion to arrest him. I do not think it is. The police had various 
TowNSBND. ineans to find out what he had about him, by making inquiries, 
and by watching him, so that overhauling in that sense would 
not be the same as taking him into custody. Overhauling I take 
to mean — to find out about him, to take means to ascertain; 
that is all. There is no direction, either direct or indirect, to 
take the plaintiff into custody, much less to take him to a 
lock-up. 

I come now to the second count. I see no foundation for that 
count. There is nothing in the letter showing an intention to 
prosecute, if the things the plaintiff is supposed to have stolen 
are not found on him. There is no authority to prosecute even 
if they are; none certainly if they are not. The police, of their 
own motion, take the plaintiff into custody and lock him up. 

Faucett, J. I concur with the principles of the law laid down 
by His Honour the Chief Justice to the fullest extent, and the only 
question here is whether the letter written by the defendant 
brings this case within the principle of some of the cases in which 
the defendant is held liable in an action of false imprisonment. 
I confess that it seems to me that this letter is as clear a direction 
as can be made to arrest the plaintiff.. How came he to be 
arrested ? Clearly not of the sole motion of a constable, but 
because he was set in motion by the defendant writing this letter. 
It seems to me that the policeman was entitled by the instruc- 
tions contained in the letter to arrest the plaintiff. Here is a 
charge of setting fire to the fence and stealing the hinges off a gate. 
For what purpose is this letter sent to the police ? It is as clear 
as possible that when the defendant wrote this letter he intended 
the police to take some action upon it, and it is quite plain what 
that action was intended to be. He first says that he has reason 
to believe that plaintiff took away the iron hinges without any 
authority whatever to do so. Then he goes on to say that he could 
not swear to the hinges, and then says, " Could not the police over- 
haul him ?" The police, by these words, are directed to stop him 
and overhaul hiuL It appears to me that that is in fact a direc- 
tion to the policeman to act as he might think proper; it was a 



VOL, IV.] CASES AT LAW. 9 

request by defendant to arrest the man. Are we to treat words 1883 
of this kind as if they had no meaning at all, so that the man ^ainb 
who writes in this way is not to be responsible for what is _ '^• 
done in consequence ? It seems to me that he is responsible for 
setting the police in motion; he is responsible for causing the 
plaintiff to be stopped and arrested. Further, so as to show what 
the charge really was, he writes: — "I understand that in my 
absence he has laid a charge against some footmen, but footmen 
do not generally carry an axe!" What can that mean? Is it 
not a distinct charge that this man took these things away, and 
that no other person was likely to have done it, and further that 
this man had given false information to the defendant's wife, the 
defendant thereby implying that it was merely a story got up by 
this man in order to divert attention from himself and suggesting 
that he had those things about him? We are not to consider 
this letter as on special demurrer, but we are to consider in what 
sense it would be read by those who received it 

As to the second count for malicious prosecution, I think that 
the verdict on that count cannot be sustained. The defendant was 
asked to prosecute Maine, but he declined to do so, as appears from 
his second letter. The first letter was addressed to a ministerial 
officer, who was entitled to arrest the plaintiff on such informa- 
tion ; the defendant is therefore liable for the false imprisonment; 
he is certainly liable for the arrest. But I do not think there is 
sufficient evidence to support the count for malicious prosecution, 
for this reason among others, that this count can only be sup- 
ported by the evidence of this letter, which is also the foundation 
of the count for false imprisonment, and I do not think it right 
to bring two actions for one and the same act. 

Sir O. Innes, J. I also concur with His Honour the Chief 
Justice as to the principles of law laid down; but with all due 
deference to his opinion I must differ from him as to their appli- 
cation in this particular case. 

The question we have to consider is whether the finding of the 
jury can be supported under the circumstances of this case, not 
only by the evidence given by this letter, but also by all the £EUits 
which were before the jury. It seems to me that it was a ques- 
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1883 tion for them what was the interpretation to be put on this docu- 
Maink ment. It is not as if it were only a question of the interpretation 
TowNSEKD ^^ ^ written document. There were attendant circumstances in 
this case which it is material to consider. The expressions in 
that letter were susceptible of two interpretations; and it seems 
to me that the question which of the two interpretations was to 
be taken was a matter to be put to the jury. Had the jury found 
otherwise — had they found that they were not satisfied that it 
amounted to a direction to arrest the plaintiff, or to institute a 
prosecution, I cannot say that the Court would find fault with 
their finding. But the whole matter having been before the jury, 
and they having returned a verdict for the plaintiff, I have come to 
the conclusion that the verdict ought to stand as to both counts. 

I propose to go back to the first circumstance which led up to 
this cause of action. The plaintiff was a carrier, and had been 
known to the defendant for many years. The defendant was a 
landed proprietor, living in the same neighbourhood. For twelve 
years they had not been on speaking terms; there had been an 
interruption of amicable relations between them. This being the 
state of things, the plaintiff^ while driving his team through the 
defendant's run, sees that a gate has been destroyed, that the 
hinges have been removed, and the boundary fence set on fire: he 
sees three persons running away; he pursues and overtakes 
them, but is unable to arrest them, or to induce them to return 
and repair the damage they had done; he comes back and puts 
the fire out, and then goes out of his road to call at defendant's 
house, where, finding that the defendant is from home, he 
reports the matter to that gentleman's wife. When he is 
twenty-five miles on his journey, the defendant with another 
gentleman passes him; there is a conflict of evidence as 
to whether, on their meeting, there was any conversation 
with the plaintiff; but nothing was said at that time by the 
plaintiff to the defendant. The defendant with his friend 
goes on his way home; he comes to the place where the injury 
has been done. Immediately a suspicion is excited in his mind 
against the defendant, and he says so at once, and he determines 
there and then to make a charge against him. His friend remon- 
strates strongly against it, but even this does not satisfy him. He 
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proceeds to his house and writes the first letter, from which it 1883 
appears that he put the worst construction upon the friendly Maine 
act of the plaintiff in spite of his friend's remonstrance and his townsend. 
wife's explanation, thinking that the plaintiff had not only com- 
mitted the crimes charged, but that he had had the further baseness 
to make a false charge against innocent persons in order to 
screen himself. It is to be remembered that the charge made 
was more than a charge of stealing the hinges, he is also charged 
with setting fire to the fence. Now this is a letter written by a 
person of very influential position in the district, who was and 
for years had been a justice of the peace there. This was 
one of the circumstances to be taken into account by the jury 
when considering the effect on the mind of the policeman by 
receiving this letter. It appears to me that a fair interpretation 
of the words in this letter, " could you not overhaul him," was 
that it amounted to a direction to the constable to follow 
him, to arrest and search him. That is done, and the man is 
arrested and searched. The iron hinges are not found on him, 
but there remains the charge of setting fire to the fence, and upon 
these charges he is arrested upon what of course turned out to be 
a wholly unfounded charge. It is not like merely signing a 
charge sheet against a person already in custody, nor is it like 
information simply stating the facts and leaving magistrates to 
act upon their own responsibility ; in this letter there is, looking 
at all the attendant circumstances, enough evidence to justify tht 
jury in coming to the conclusion that this letter contained a 
direction to arrest the plaintiff. 

As to the verdict on the second count, I differ from their 
Honours. I think the defendant here is responsible on the count 
for malicious prosecution. It seems to me that if the document 
is to be considered as an authority given by the defendant to the 
police to act on his behalf, as in Mitchell v. WiUiama (17), he set 
the criminal law in motion, and the prosecution in the ordinary 
course of things follows from the things which he directed to be 
done. The law as to malicious prosecution is correctly stated in 
Sel/wyn's Nisi Prius, and at p. 1004 of the 13th edition this 
passage occurs, which I take to be sound: — 

(17) IIM. &W. 205. 
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1883 * ' ^® addon on the case for a malicious prosecution varies its form as the circum- 

stances of each particular grievance may require. Whatever ODgines of the law 

Maine malice may employ to compass its evil designs against innocent and unoffending 
^ ^' persons, whether in the shape of indictment or information, which charge a party 

' with crimes injurious to his fame and reputation, and tend to deprive him of his 
liberty; or whether such malice is evinc^ by malicious arrests or by exhibUmg 
groundless accusations, merely with a view to occasion expense to the party who 
is under the necessity of defending himself against them, this action on the case 
affords an adequate remedy to the party injured.** 

Here was a groundless accusation made against this person; the 
jury have found that that accusation was not only groundless, but 
was founded on malice, and there was ample evidence to justify 
them in finding express malice in the defendant. It has been, as 
indeed it could not but be admitted that there was an entire absence 
of reasonable or probable cause. As to the way in which the charge 
was couched, how could it have been more clearly charged if the 
defendant had sworn an information? He says, adopting the 
ordinary formula in sworn informations, "I have reason to 
believe," and in that way he sets the criminal law in motion 
maliciously and without any reasonable or probable cause. It 
seems to me that he is liable not only for the false imprisonment, 
but for making this unfounded charge, and directing the police 
to take the necessary steps for the prosecution of this person. His 
letter amounted to a direction to arrest him and bring him to jus- 
tice. He does not say that if the hinges are not found he must not 
be charged, for there is the other accusation against him of having 
set fire to the fence. If a person is given in charge illegally it 
is a false imprisonment, if he is prosecuted maliciously^ and with- 
out reasonable or probable cause, there is ground for an action of 
malicious prosecution. It is not important whether it be done in 
person or by an agent. This is a stronger case than MUchM v. 
WiUiama (18), where the instructions were to institute "legal 
proceedings" for any injuries which might be done; that being 
so, although the ''legal proceedings" meant might have been 
merely in the nature of civil process, the agent commenced a 
prosecution without authority. It was held that the principal 
was responsible. The defendant here is liable. As His Honour 
Mr. Justice Favx^ puts it, his letter was a direction or authority 
to the policeman to act as he thought proper. Acting then as the 

(18) 11 M. & W. 205. 
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policeman did in instituting the prosecution on the behalf of the 1883 
defendant, the defendant, having authorised the prosecution, does Maine 
not escape liability by refusing to give evidence after the prose- xownsend 
cution was instituted. 

The defendant, by his second letter, says that he did not intend 
the matter to go so far; he ought to have taken precautions 
earlier. But in this letter he does not say that he did not intend, 
in writing his first letter, that the plaintiff should not be arrested, 
and this letter was a circumstance from which the jury may fairly 
have thought that the defendant had authorised the prosecution. 
It appears to me that the defendant should be held responsible 
for all that was done, both for the illegal arrest and for the mali- 
doos prosecution ; and that the verdict on both counts ought to 
stand. 

Rvle absolute for a new trial on the 
issue on the second con/nt, unless 
plaintiff consents to a verdict 
against him on tha;t count 



On Knox consenting, on behalf of plaintiff, that the verdict 
shoidd be entered for defendant on the issue on the second count, 
the Rule was discharged, without casts. 

Attorney for plaintiff: Wallis, by Cope & King. 
Attorney for defendant: Roope, by Bradley <k Son. 
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1882 0»BRIEN v. JOPLIN and OrHEBa. 

Aug. 17. BrMch ofpromiie of marriage— Action against executors, 

1883 An action will not lie against execator for a breach by the testator in his life- 

time of a promise to marry the plaintiff: {per Martik, C.J., and Faucvit, J.; Win- 

March 1. mybr, J., dissenting). 

Demurrer. Declaration : — 1. Matilda O'Brien sues R. C. Jop- 
lin^ William Gale and Robert Y. Gale^ executors of the last will 
and testament of Thomas Gale deceased, for that the plaintiff and 
the said Thomas Gale agreed to marry one another ; and a reason- 
able time for such marriage elapsed during the lifetime of the 
said Thomas Gale, and the plaintiff was always ready and williiig 
to mai*ry the said Thomas Gale, yet the said Thomas Gale 
neglected and refused to marry the plaintiff. 2. And the plaintiff 
also sues the defendants, as such executors as aforesaid, for that 
the plaintiff and the said Thomas Gale agreed to marry one 
another on the expiration of a reasonable time after the birth of 
a certain child, of which the plaintiff was then pregnant by the 
said Thomas Gale ; and afterwards the said child was bom ; and 
thereafter and in the lifetime of the said Thomas Gale a rea- 
sonable time elapsed for such marriage, and the plaintiff was 
always ready and willing to maiTy the said Thomas Gale, yet the 
said Thomas Gale neglected and refused to marry the plaintiff. 

Demurrer on the ground that the action laid in the declaration 
cannot be maintained against the defendants as executors. 
Joinder in demurrer. 

PUchei; for the defendant, in support of the demurrer — There 
is no case precisely in point, but it was decided in Chamber- 
lain V. Williamson (I) that an action would not lie by the 
administrator for a breach of promise to marry where no special 
damage is alleged. But for the death of Gale the marriage might 
have taken place. In all contracts which involve personal ser- 
vice or professional skill there is an implied condition that the 

(1) 2 M. & S. 408. 
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performance shall not be prevented by events over which the 1883 
promiser has no control : Rohmson v. Davison (2), Boast v. O'Brien 

^^h (3)- Jo/iLn,. 

[Faucett, J. Here there was a breach before the death of 
Gale.] 

If this action would lie there would be no reciprocity, because 
if the plaintiff had broken the contract, then by the decision in 
Chamberlain v. WiUiamson (4j no action would lie against her by 
the executors of Gale. 

[Sib J. Mabtin, C. J., referred to Hall v. Wright (6).] 

Bramwdly B., in Robinson v. Damson (2), refers with approval 
to the opinion of the minority of the judges in HaU v. Wright (5). 

[WiNDEYEB, J., referred to Taylor v. Cald/wdl (6). The destruc- 
tion of the music-hall was after the time fixed for the performance 
of the contract.] 

That was a case where a music hall, which the defendants 
agreed to let to the plaintiffs, was burned; the contract there was 
not a personal one. 

C. B, Stephen for the plaintiff showed cause. He cited WUliams 
on Executors, Book II., ch. 1, p. 1724 ; Roscoe on Evidence, p. 
1196 — The decision in Chamberlain v. WiUiamson (4) turned on 
the argument that the injury was to the personal comfort and not 
to the estate of the deceased. In Knights v. Qimrles (7) an 
action by an administrator against a solicitor for breach of his 
duty, judgment on a demurrer to the declaration was given for 
the plaintiff without calling upon counsel. The facts in Siboni v. 
Kirkrrvan (8) show that it is no precedent for this case. Parke, 
B,, says at p, 423 : — " Executors are responsible on all- the con- 
tracts of the testator broken in his lifetime." 

(2) L.B., 6 Ex. 269. (6) 32 LJ., Q.B. 164. 

(3) L.R., 4C.P. 1. \1) 2 Bro. & Bing. 102. 

(4) 2 M. & S. 406. (8) 1 M. & W. 418. 

(5) KR &E. 746; 27 L. J., Q.a 345; 29 
L.J., Q.B. 43. 
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In Bradshaw v. Lancashire and Yorkshire Railway Co, (9), 
Denman, J,, after saying that the law is as laid down in the 
dictum of Richardson, J., in Knights v. Quarles (10), says that the 
rule must be taken to be limited by the qualification introduced 
by Chamberlavn v. WiUiamson (11) that an action by the executor 
will not lie where the damage is purely personal, and there is no 
damage to the estate. In Twycross v. Grant (12) at p. 45, BramweU, 
L.J., says : — " It has been contended that special damage to the 
estate ought to be pleaded, or at least shown, before an executor 
can sue. I do not think so ; it will be sufficient if, from the 
nature of the injury it must diminish the personal assets." The 
declaration here alleges a breach of contract before the death of 
Gale. We also refer to Beckham v. Drake (13). 



Pilcher in reply. 



Cur. adv, vult. 



March 6. ^^ 6*^ March, 1883, the following written judgments were 
delivered : — 

Sir J. Martin, C.J. This acticwi is brought by the plaintiff, 
Matilda O'Brien, against the defendants as executors of the will of 
Thomas Qale, deceased. The declaration contains two counts, in 
the first of which the plaintiff alleges an agreement between the 
testator and herself to marry one another, and although a 
reasonable time for such marriage had elapsed during the testa- 
tor's life, he neglected and refused to marry her. In the second 
count she alleges a promise by the testator to marry her on the 
expiration of a reasonable time after the birth of a child of which 
she was then pregnant, and a neglect and refusal to marry, 
although the child was bom, and a reasonable time thereafter 
had elapsed in the testator's lifetime. No special damage is 
alleged in the declaration. The defendants demurred on the 
ground that the declaration declared no ground of action, inas- 
much as the right to sue on such a breach of contract did not 
survive asrainst the executors. 



(9) L.R., IOC. p. 189. 

(10) 2 Bro. & Ring., 102. 

(11) 2 M. & S. 408. 



(12) 4 C.P.D. 40. 

(13) 8 M. & W. 846. 
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In Chambei*lain v. Williaviscni (14), it was held, after full argu- 1883 
ment and time taken to consider the judgment, that an adminis- ^'Bribn 
trator cannot have an action for a breach of promise of marriaire , ^• 

^ ° JOELIW. 

to the intestate where no special damage is alleged. This was in 
1814. In the previous year the Court of Exchequer in Ireland 
had held in like manner that such an action would not lie in the 
case of The Administrator of Tewberry v. 0*Regan, This case 
was not known to the Court of King's Bench, when Chamher- 
lain* 8 case was decided. Lord Ellenborougk, who delivered the 
judgment of the Court, said that the action was novel of its kind, 
and no instance after research and inquiries by the Court had 
been discovered of such an action having been maintained, al- 
though frequent occasions must have occurred for bringing such 
an action. That circumstance. His Lordship went on to say, 
would not be a decisive ground of objection if on reason and 
principle it could strictly be maintained. He then went into an 
examination of the rule Actio personalis Tnoritur cum persond, 
and said : " On the groimd, therefore, that the present allegation 
imports only a personal injury, to which the administrator is not 
by law, nor is he in fact, shown to be privy, we are of opinion 
that in the absence of any authorities this administrator cannot 
maintain this action." So far as the reported cases are concerned 
this present action is in precisely the same position as the case of 
Chambei'lainv. Williamson (14) inasmuch as there is no recorded 
instance in which such an action has been upheld. On the other 
hand, there are two cases in the American Courts in which it 
has been decided that the action for breach of promise will not 
lie against the executor. Those cases are Stebbins v. Palmier (15), 
and Smith v. Sheinnan (16). I have not been able to refer ^ to 
either of these cases, not having the reports in question, but they 
are cited in Parsons on Contracts, vol. 2, p. 70 (fifth edition), 
and there can be no doubt from the high reputation of that text 
writer that the citation is correct. In the English Courts there 
is no reported decision of the like kind, and we must, therefore, 
determine this demurrer upon principle. 

I am of opinion that in reference to an action brought upon a 
breach of a contract to marry, the maxim applies equally whether 

(14) 2 M. & S. 408. (15) 1 Peck 71. (16) 1 Cowp. 373. 

NJB.W.R., Vol.IV., Uw. B 
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1883 the party suing or being sued is the executor or administrator — 
0»brikn i^ other words, such action can only be maintainable where special 
J ^' damage is alleged or both parties are alive. On the death of 
either of the parties to the contract, in the absence of special 
damage the right of the survivor to sue ceases, the right of action 
on the contract ceasing on such death. To hold otherwise 
would be to recognise in all such conti*acts a right in one of the 
parties to sue the executor of the other, while refusing the 
same light to the executor of the deceased party to the contract 
to sue the survivor. I do not think this can be the law. With 
the Ameiican Court, I am of opinion that such an action as the 
present cannot be maintained, and that this demurrer must there- 
fore be upheld. 

Faucett, J. This is an action for breach of promise of mar- 
riage brought by the plaintiff against the executors of one Thomas 
Qale, deceased. The declaration contains two counts. The first 
count sets out an agreement between the plaintiff and Thomas 
Gale to marry one another; and after a reasonable time had 
elapsed, a refusal by Thomas Gale in his lifetime to marry the 
plaintiff. The second count sets out an agreement to marry one 
another after the birth of a child of which the plaintiff was preg- 
nant by the said Thomas Gale. It then alleges that the child 
was bom^ and that a reasonable time after such birth having 
elapsed, the said Thomas Gale refused to marry the plaintiff. 
And the plaintiff claims 1,000Z. To this declaration the defend- 
ants have demurred. Now here is an agreement admitted by the 
demurrer to have been made by the deceased testator, and to 
have been broken by him in his lifetime. It must also be taken 
to be admitted that on breach of the agreement the plaintiff was 
entitled to bring her action against the testator in his lifetime 
and to recover damages. Her right of action was, in fact, com- 
plete. And the question raised by the demurrer is whether such 
right of action survives against the executors of the deceased tes- 
tator. 

In Chamberlain v. Williamson (17), the administrator of a de- 
ceased intestate brought a similar action against the defendant ; 

(17) 2 M. & a 408. 
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and the Court held that the action was a personal action, and 188.3 
that, as the declaration alleged no special damage to the personal o'J^ien 
estate of the intestate, the right of action did not survive to her 
administrator. That action was at the time novel in its kind, 
and no instance could be found of such an action having been 
before maintained. And having examined every authority with- 
in my reach, I can find no ti-ace of such an action having been 
ever before brought in our Courts against the executors S a de- 
ceased testator. But in 2 Parsons on Contracts, 70 — an Ameri- 
can work — where the case of Chamberlain v. Williamson (18) is 
referred to, it is said : — " Neither does the action survive against 
the administrator of the promisor ;" and for this two cases are 
cited in the note, namely, Stebbins v. Palmer (19), and Smith v. 
Sherman (20). These reports I cannot get. I have, therefore, 
to consider whether on principle the action can be maintained. 

Several passages in the books might seem at first view from 
their very general terms to support the contention that such an 
action could be maintained against executors. Thus in Hambly 
V. Trott (21), Lord Mansfield, C.J., says: — " As to actions which 
survive against an executor on account of the cause of action: as 
to these, where the cause of action is money due, or a contract to 
be performed, gain or acquisition of the testator by the work or 
labour of another, or a promise of the testator, express or implied; 
where these are the causes of action, the action survives against the 
executors. But where the cause of action is a tort or arises ex delicto, 
there the action dies." Again in Com,, Dig,, B. 14, it is said " An 
action lies against an executor upon any debt or contracts without 
specialty, where the testator could not have waged his war. So 
upon a debt, covenant, or contract, &c., which commences by con- 
sent of the parties, though it is sound in to^i. and damages." And 
in B. 13 it is said that an executor shall have an action upon any 
contract made to the testator. Also in Siboni v. Kirkman (22), 
duiing the argument, Parie, B., says: — " Executors are responsible 
for all contracts of the testator broken in his lifetime, and there 
is only one exception with regard to their liability for contracts 
broken after his death; that is, that they are not liable in those 

(18) 2 M. & S. 408. (19) 1 Peck 71. (20) 1 Cowp. 373. 

(21) 4 Cash. 408. (22) 1 M. & W. 418. 

B2 



V, 
JOPUN'. 



20 CASES AT LAW. [N. S. W. R. 

1883 cases where personal skill or taste is required" And in note (1) 
O^ikn"^ to Wheatley v. Ijine (23), it is said: "It was a principle of the 
common law that if an injury were done either to the person or 
property of another, for which damages only could be recovered 
in satisfaction, the action died with the person to whom or by 
whom the wrong was done. And where the cause of action was 
foimded upon any malfeasance or misfeasance, was a tort or arose 
ex delicto, where the declaration imputes a toi't done either to the 
person or property of another, and the plea must be not guilty, 
the rule was. Actio persoTudis nioritur cumpersond; and this rule 
still holds with respect to the person by whom the injury is com- 
mitted, for if he dies no action of this kind can be brought 
against his executor or administrator, though in some of these 
cases, such as taking away goods, etc., a remedy may be had 
against the executor in another form." " But," it is added, " this 
rule was never extended to such personal actions as were founded 
upon any obligation, contract, debt, covenant, or any other duty to 
be performed." It is unnecessaiy to refer to similar passages to be 
found in Williar)i8 on Executors, Broom's Maxims, and elsewhere. 
But when we examine further, we shall find that these are 
only general statements which are subject to qualification. In 
a later note, (a) in Wmis. Saund,, 216b, it is said that the 
observation also, that actio personalis is always understood of a 
tort, seems not to be strictly accurate, at le&st not where it is 
applied to actions brought by an executor. " Some confusion," 
the learned writer goes on to say, " arises from the supposition 
that an action will lie wherever it is founded on a personal 
contract made with its testator." And, after referring to Com. 
Dig,, he adds, " But the better opinion is, that an action will not 
lie except in cases where the breach of action is of such a nature 
as appears by the record to render the personal estate less 
beneficial to the executor," for which is cited Chamberlain v. 
Williamson (24). Here cei-tainly the reference is more especially 
to actions brought by an executor. And I shall refer to a few 
cases which show how much in such actions, that is, actions 
brought by an executor or administrator, the qualification just 
mentioned is strictly observed. 

(23) 1 Wms. Saond. 216a. (24) 2 M. 5e S. 408. 
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In Pulling v. The Ch*eat Eastern Raihvay Company (25), which 1883 
was an action of tort, it was held that an administrator could not O'Brien" 
maintain an action against the company for injuries sus- 
tained by the deceased intestate, through the negligence of the 
servants of the company, and not arising in any way from a 
breach of contract This was a strong case, as an a<5tion had 
been commenced by the testator in his lifetime, and it was stated 
in the declaration that, in consequence of the injuries, the 
deceased was compelled to leave his employment, and from that 
time till his death was prevented from following his occupation 
and from earning wages, &c., and also incurred expenses in 
medical attendance and nursing during his illness, thus showing 
that his personal estate had been lessened. The Court, however, 
held that it was a personal action, which did not survive to the 
executor. This may be, and I think it is a strange state of law 
in the present day ; but that I have nothing to do with. But in 
Potter, Executrix v. The Metrop, District Ry, Co. (26) the plaintiff, 
a.s executrix of her husband, sued the company for loss caused to 
her husband's personal estate in his lifetime by injuries sustained 
by herself when a passenger by the company's railways, through 
the negligence of the company's servants. The action was 
brought, not in tort for the negligence, but on the contract to 
carry safely ; and she was held entitled to recover, but only for 
the loss caused to her husband's personal estate. And in Brad- 
shaw V. The L, <k T. By. Co. (27), where a passenger on a railway 
was injured by an accident, it was held that his executrix might 
recover, in an action against the company for breach of the con- 
tract to take due care, the damage to his personal estate arising 
in his lifetime from medical expenses and loss occasioned by 
his inability to attend to business. In this case it is clear 
that if the testator had brought an action in his lifetime he 
would have been entitled to damages for his personal injuries and 
sufferings, which his executrix was not allowed to recover. In 
the old case, Knights v. Quarles (28), an action by an adminis- 
trator against an attorney for breach of contract in not investigat- 
ing a title, the breach having taken place in the lifetime of the 

(26) 61 L. J. 463. (27) L.R., 10 C.P. 189. 

(26) 30 L.T., N.S. 7e5. (28) 2 Bro. & Bing. 102. 
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1883 intestate, was held to be maintainable, as the pei*sona1 estate of 
O'BriejT" ^^^ intestate was injured. And in Twyci^ossy, Grant (29), which 
was an action founded on fraud, or an omission to perform a 
statutory duty, the right of the executor to bring an action is put 
very clearly. Brett, L.J., says: — " Wherever a breach of contract 
or a toi't has been committed in the lifetime of a testator, his 
executor is entitled to maintain an action, if it is shown upon the 
face of the proceedings that an injury has accrued to the personal 
estate." And Cotton, L.J., says: — "It has been argued that this 
is an action to recover damages; in one sense that is true, but it 
is an action for a wrong done, not to the intestate himself, but to 
his property." In this case the statement of Brett, L.J., is not 
quite in accordance with the decision in Pulling v. The Great 
Eaateim Ry, Coy. (30) already cited. Lastly, in Raymond v. 
Fitch (31), Lord Abinger, C.B., in delivering the judgment of the 
Court, after referring to the general statements of the law to 
which I have alluded, says: — " These authorities have certainly 
been limited by the modern decisions quoted in the argument, 
and are to be understood with some qualifications." His Lord- 
ship then retevs to some of the cases in which the rule that the 
executor may sue upon every contract with his testator broken 
in his lifetime has been qualified, and also to the decision in 
Chamberlain v. Williamson (32). 

The priuciple on which these cases are decided is, that the 
executor or administrator represents only the personal estate of 
his testator or intestate and not his wrongs or injuries. And 
from these it would appear that when the injuries are personal, 
and the action must be in tort, such action will not survive to 
the executors or administrators. But when the injuries are 
personal, and arise from a breach of contract, so that the person 
injured might bring an action on the contract, such action will 
survive to the executor or administrator so far, but so far only, 
as regards the loss caused to the personal estate. In such action 
the executor or administrator will not be allowed to recover 
damages for the personal injuries or personal sufierings of the 
deceased, such as the deceased himself would be entitled to 

(29) 4 C.P.D. 40. (31) 2 Cr. M. & R. 698. 

(30} 51 L.J. 453. (32) 2 M. & S. 408. 
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recover if he had brought an action in his lifetime. Is then the ^^^^ 
rule of law to prevail for the benefit of the person who has done 0*Brikn 
the injury by breaking his contract, when, being alive, he is the joplin. 
actual defendant in an action brought by the executor or admi- 
nistrator of the person injured; and not to hold good when he is 
dead, and his executor or administrator, who represents only his 
personal estate, is the defendant in an action brought by the 
person injured? In other words, is the executor or adminis- 
trator, when made a defendant, to represent the personal wrongs 
or injuries done by his testator or intestate, when an executor or 
administrator, if a plaintiff, would not be allowed to represent the 
wrongs or injuries done to his testator or intestate ? I can find 
no case where an executor has been made liable in damages for a 
personal injury done by his testator, unless the personal injury 
has affected the personal estate of the person injured, or has 
benefited the personal estate of the testator. 

In Peek v. Chirney (33), Lord Chelmsford held that, as a 

testator's estate had derived no benefit from a misrepresentation 

to which he was a party, his executors, who would only be 

answerable for his acts in respect of his estate, could not be made 

liable for the wrong done to the appellant, and his lordship said: 

" The learned counsel for the appellant was asked in the course 

of the argument whether there was any case in which equity had 

made a personal representative liable for damages for a personal 

wrong, which might have been obtained against their testator. 

To which no satisfactory answer was given." And he adds — 

" The cases mentioned in argument, where executors are made 

answerable for the acts of their testator out of their estate, 

were none of them simply questions of damages." His 

Lordship then reviews the cases. In New Sombrero Company v. 

Erlanger (84) the suit was to set aside a contract for the sale of 

a lease of an island, made with the company by the members of ^ 

a syndicate, the promoters of the company, and for a return of 

the purchase money, &c., on the ground that there had not been 

a full and fair disclosure of certain facts. The contract was set 

aside, and the defendants, members of the syndicate, were ordered 

to repay the money. One of the defendants died after the suit 

(33) L.R., 6 H.L. 383. (34) 5 Ch. D. 74. 
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1888 was instituted and his executors were made parties by amend- 
O'Brien ment. And it was contended for them that, as this was in the 
JoPLiN mature of an actio personalia, the executors could not be made 
liable after his death at all. "But," said Jesael, M.R, "the 
answer to that is simply this, it is an action against partners. 
They are all jointly and severally liable for the acts of 
misfeasance committed by their managing partners. It is not a 
mere action for damages brought against the testator, but it is 
one to make his estate liable in common with his partners, and 
the action has no relation to those singular actions which have 
been held to die with the person according to a doctrine which 
certainly should not be extended in the present day so as to do 
injustice between the estate of the dead man and his living co- 
partners." 

Referring again to Chamberlain w. Williamson (So), it is clear 
that the decision in that case treats the claim as a claim for 
damages sustained in consequence of a Unii or wrongful act, as 
a claim for damages for a personal injury, in which case the 
action dies not only with the person to whom the injury is done, 
but also with the person by whom the injury is done. It might 
be said that in our law a contract to marry had to some extent a 
money value, and that its loss was, therefore, an injury to the 
personal estate. And that view seems to have been taken by the 
learned judge who tried the case of ChamJberlain v. Williamson, 
but it is overruled by the decision. Lord EUenborougk says : 
— " Although many marriages may be regarded as a tempoittl 
advantage to the party so far as respects personal comfort, still 
it cannot be considered in this case as an increase of the individual 
transmissible personal estate." On the principle, therefore, that 
executors and administrators are the representatives of the 
temporal property — that is, the debts and goods of the deceased— 
but not of their wrongs, except where those wrongs operate on 
■ the one hand to the temporal injury of the personal estate, or on 
the other hand, to the temporal benefit of the estate ; and 
following out the decision in Chamberlain v. WiUiamson to 
its necessary consequences, I am of opinion that this action cannot 
be maintained, and that the demuirer must be allowed. 

(35) 2 M. & S. 40S. 
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WiNDEYER, J. The question raised in this case, whether the 1883 
plaintiff can maintain an action for breach of promise of marriage o'Bribn ~ 
against executoi*s, upon a promise to maiTy made by the testator, j^^^^ 
and broken before his death, is no doubt somewhat difficult of 
decision, inasmuch as no case can be found in the books where an 
action has been brought under similar circumstances in an 
English Court. This fact, indeed, ha been urged as an argu- 
ment in favour of the defendant, and though doubtless one 
which might be of weight in some cases, does not seem to me 
entitled to much consideration where, as in this case, the facts 
upon which the action has been brought are so rarely likely to 
arise. 

Several cases have been cited in the argument which throw no 
light upon the question now to be decided. I refer to the cases of 
Mobinson v. Davison (36); Boast v. FiHk (37); and others of that 
class, which simply decide that no action will lie where before 
the breach the defendant has become unable to perform his 
contract by his illness or other cause over which he has no 
control, and against the happening of which he has not under- 
taken to insure the plaintiff. In this case the testator died 
not before, but after the time came for performing the contract; 
and granted that a man does not guarantee to live till the day he 
fixes for his marriage, the question remains whether, if he lives 
till the day fixed for the performance of his contract, and he 
breaks it and afterwards dies, an action can be maintained upon 
his broken contract against his executors. The matter is not 
altogether free from difficulty, but upon full consideration of the 
point I think the action is maintainable. 

We have been much pressed by the authority of the maxim, 
" Actio personalis Tooritur cum persond" but on examination of 
the cases bearing upon it, I have no doubt that, to use the words 
of Lord Mansjidd in Hambly v. Trott (38), the maxim " not being 
generally true, and much less universally so, leaves the law 
indefinite as to the kind of personal actions which die with the 
person or survive against the executors." The general conclusion, 
however, to which he arrives is, that the action survives against 
the executor where the cause of action is money due, or a contract 

(36) L B., 6 Ex. 269. (37) L.R., 4 C.P. L (38) 4 Cuab. 408. 
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1883 to be performed, gain or acquisition of the testator by the work 
O'Brien ^^^ labour or property of another, or a promise of the testator 
JoPLiN. express or implied ; but that it dies where the cause of action is 
a tort. In the case of Raymond v. Fitch (39), Lord Abingei* takes 
a similar view, saying that the maxim "Actio personcdis.ikc," is not 
applied in old authorities to causes of action on contract, but to 
those in tort which are founded on malfeasance or misfeasance to 
the person or property of another which latter are annexed to the 
person and die with the person, except where the remedy is given 
to the personal representatives by the statute law. In the case 
of Siboni v. Kirkman (40), Baron Parke clearly expresses his 
opinion that " executors are responsible on all the contracts of the 
testator broken in his lifetime, and that there is only one excep- 
tion with regard to their liability for contracts broken after his 
death — that is, that they are not liable in those cases where 
personal skill or taste is required," and he cites the cases of Quick 
V. Ludburrow (41), and Marshall v.Brodhurd (42),as cases in point. 
In 1 William Saunders' Reports, page 216, the learned editor 
says in his notes to the case of Wheatley v. LarTie, that " the rule 
was never extended to such personal actions as were founded upon 
an obligation, contract, debt, covenant, or any other duty to be 
performed, for there the action survives ;" and he adds, " that 
assumpsit always lay against the executor upon the simple 
contract of the testator, notwithstanding what is said to the con- 
trary in Yelverton 20." 

As an action of breach of promise of marriage is an action of 
assumpsit and not of tort, and is entirely founded on the alleged 
contract of the defendant, it follows, if we are to be guided by 
these authorities, that it comes within the class of cases in which 
the right of action survives, and I see nothing in the peculiar 
kind of contract broken which should take it out of the general 
rule. The case of Chamberlain v. Williaynson (43), has been 
strongly relied upon on behalf of the defendant, but on examina- 
tion it appears to me that it does not decide the question before 
us. All that the case decides is that as executors only 
represent the testator as far as his personal estate is concerned 

(39) 2 Cr. M. & R. 598. (42) I Cr. & J. 403. 

(40) 1 M. & W. 418. (43) 2 M. & S. 408. 

(41) 3 BuUt. 34. 
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they can only sue in respect of an injury to the personal 1883 
estate; and that, therefore, unless executors can show that o'Bribn 
the personal estate of a testator has been injured by a breach j^^^^^^ 
of promise of marriage, they cannot maintain an action 
for such breach. There is nothing in the case to show that 
a woman who is alive, and who like every other living person has 
a right to bring an action on any breach of contract, is to be 
deprived of her right of action for breach of promise of marriage, 
because the person who has contracted with her has died after 
breach. Indeed, so far from the case being an authority in favour 
of the defendant, it would seem to show, as far as the plaintiff is 
concerned, that as an executor might maintain an action for 
breach of promise of marriage if he could show an injury to the 
estate of the testator, the person with whom the contract was 
originally made must, a fortiori, have a right to sue when the 
executor has it as far as he represents the testator. In other 
words, the decision only shows, to use the words of Lord EUen- 
borough in Chamberlain v. Williamson (44), that " as marriage 
cannot be considered as an increase of the individual transmis- 
sible personal estate," an executor cannot sue for the loss of that 
increase as something transmissible to him. The decision in no 
way warrants the inference that an executor, defendant in such an 
an action, cannot be held liable for a promise of marriage broken 
by a testator before his death. 

The suggestion that, so to hold him liable, is to make him liable 
for the personal wrongs of the testator, though an executor plain- 
tiff cannot sue in respect of the personal wrongs done to a testator, 
is one that is calculated to mislead, as apparently an argument 
c converao. On examination, however, it will be seen that the 
analogy attempted to be drawn is a false one. The executor 
defendant is to be held liable, not because he is made to represent 
the personal wrongs of the testator, but because he is answerable 
for his debts and his broken contiucts, the action being not one of 
tort, but of as»um,p8it The argument therefore, founded on the 
undoubted fact that no case can be found where an executor has 
been held liable for a personal injury done to a testator, unless the 
injury has affected the personal estate of the person injured, is of 

(44) 2 M. & S. 408. 
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1883 no weight, and tbe cases of PuUing v. The OrecU Eastern RaU- 
O'Brikn uuy Company (45) and Peek v. Gui^ney (46) really throw no 
JopuN. I'ght on the point now to be decided. 

It is true that the damages in an action of breach of promise 
of marriage are estimated in a manner peculiar to that kind of 
action, and juries are sometimes invited to give them as if the 
action was one ex delicto ; but the law has ever regarded the 
action as ex contractu, and I see no reason why it should be ex- 
ceptionally regarded as an action of tort, when an executor or 
administrator is sued. The doctrine upon the strength of which it is 
sought to defeat the claim of the plaintiff, is one which the Courts, 
as may be seen by an examination of the cases cited on this argu- 
ment, have been careful not to extend, it being one venerable 
rather by reason of its legal antiquity than its foundation in 
reason, and one which, to adapt to this case the language of the 
Master of the Rolls in the case of The New Sombrero Phosphate 
Company v. Erlan^er {417) ought not to be extended so as to do 
injustice between the estate of the deceased man and the woman 
whom he has wronged by the breach of a contract to marry her, 
made under circumstances peculiarly demanding its fulfilment. 

Demurrer upheld. Judgment for the defendants. 

Attorney for plaintiff: Davidson "by Fergusson. 

Attorneys for defendants: Betts & Carter by Iceton <fe FaiOifuU. 

(45) 57 L.J. 453. (46) L.R., 6 H.L. 383. (47) 6 Ch. D. 74. 
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Nov. 1. Costs — Taxation — Costs of attendance (if town witnesses — Costs ofqudl\fying witnesses 

— Maps and plans. 

Payments made to town witnesses (other than physicians, surgeons, and attor* 
Mar. 1. neys) for their attendance at the trial, and payments made to witnesses for 
qualifying themselves to give evidence, will not be allowed on taxation. The 
same rule was held to apply where the action was for compensation for land 
resumed by the Government, and the witnesses had inspected the land and made 
surveys, calculations, and valuations for the purpose of qualifying themselves to 
give evidence. The allowance or disallowance of costs of the preparation of maps 
and plans is in the discretion of the prothonotary. 

Taxation of Costs. Special case stated by the prothonotary 
for the direction of the Court, whether he should be at liberty to 
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exercise his discretion as taxing officer as to the allowance or i882 
disallowance of the following class of items in the bill of costs: — lvcas~ 
1. Payments made to town witnesses (other than professional men) ^- 

for the attendance at the trial to give evidence. 2. Payments made 
to witnesses for inspecting the land resumed,making surveys, plans, 
calculations and valuations, and qualifying themselves to give 
evidence, the same being included as a specific charge in instruc- 
tions for brief. 

The action was brought to recover compensation for land 
resumed by the Government : verdict for the defendant. The facts 
of the case are stated in the report of an application for a Rule 
tim for a new trial: (3 N.S.W.L.R. 247). 

Salomons, Q.C. (C B. Stephens with him), for the defendant — ^'^*^lil_ 
The Act under which this action was tried (44 Vict. No. 16) is 
like the English Lands Clauses Consolidation Act (8 & 9 Vict. 
c 18), where the costs of qualifying witnesses are allowed: Scott 
on Costs (4th ed.) p. 46 ; Tumbtdl v. Janson (1 ). We are also 
entitled to the costs of the attendance of town witnesses. 

Pitcher for the plaintiff — ^The question is what meaning the 
Court is to put on the words "costs of the action" in section 15 
of the Act (44 Vict. No. 16). In MacUey v. ChiUingwoi'th (2) 
it was admitted by Willis, Q.C., during his argument, that the 
costs of qualifying witnesses could not be recovered upon taxation 
between party and party before the passing of the Judicature 
Acts, and the admission of counsel was expressly adopted by 
Grove, J., in his judgment, p. 277. 

ISalomoTis referred to Mallady v. Bradley (3)]. 

The point there was whether the costs of the attendance at the 
second trial of a surveyor, who had given his evidence at a pre- 
vious trial, should be allowed. It was, besides, only a chamber 
decision. 

[Faucett, J. In actions such as this a witness must, if his 
evidence is to be of any value, qualify himself.] 

(1) 3 C.P.D. 264. (3) Sup. Ct, 23rd Oct., 1S50: M. H. 

(2) 2 C.P.D. 273. Steplien's Practice, 109. 
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1882 So he musfc in an action of trespass, like Mcdlady v. Bradley (4): 

Lucas ^^ ^ Macldey v. ChUlingwoi'th (5), where the point in issue 
was whether there had been a breach of a covenant to repair a 
house. Walker v. Buchanan (6), was a squatting action where 
the cost of a survey was disallowed ; Hay v. Cameron (7) is 
reported in the note of this case, and MaUady v. Bradley (4) is 
cited. May v. Selby (8) is a stronger case ; that was an action 
against a surveyor for negligence in making a valuation; and 
the defendant, being successful, was not allowed the expense of 
making a second valuation. Tindal, C. J., says that the expense 
attendant upon experiments is to be disallowed. 

[Sir J. Martin, C.J. The reports of these cases are very short 
and unsatisfactory. Holmes v. Holmes (9).] 

That case is cited in Hay v. Cameron (7); Ormei^od v. Thomp- 
son (10) is also a case in point. 

[Sir J. Martin, C.J. Suppose a person were suing for the 
cost of 1000 yards of brickwork ; would not the expenses of 
witnesses sent to measure the work be allowed? Pilgrim v. 
SoxUhampton a/nd Doi^setshire Railway Co. (11)]. 

Malins, V.C, in Smith v. Bidler (12), says that " any charges 
merely for conducting litigation more conveniently may be called 
luxuries, and must be paid for by the party incurring them." 

[Sir J. Martin, C.J. The rule is laid down by Pollock, C.B., 
in Oi^merod v. Thompson (10), that " the costs of all evidence 
which naturally exists as to any issue, will be allowed, but the 
expenses of artificial discoveiy by experiments, resorted to from 
the anxiety of parties to throw extra light upon it, will not*'] 

In that case surveyors were sent to take levels in order to 
ascertain whether a weir had been improperly raised to the 

(4) Sup. Ct., 23rd Oct, 1850 ; M, H. (8) 4 Scott's N.R, 727; 4 M. & G. 42. 
Steplien'a Practice, 109. (9) 9 Moore 159; 2 Bing. 75. 

(5) 2 C.P.D. 273. (10) 16 M. &, W. 860. 

(6) 3 S.C.R. 120. (11) 8 C.P. 25. 

(7) 12th April, 1861. (12) L.R., 19 Eq.; Cm. 473. 
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prejudice of the plaintiflfs water-mill. The surveyors were sent 
to see the place and tell the jury the result; it could hardly be 
said that an experiment was made; and yet the expenses of 
these surveyors were not allowed on taxation. Severn v. 
Olive (13) decided that no scientific or professional witnesses are 
allowed compensation for loss of time, unless they be medical men. 
By the usual practice in taxing costs the attendance of town 
witnesses is not allowed for. 

Salomons, in reply, cited Duke of Beaufort v. Lord Ashbum- 
ham (14),and the judgment of ifaKrw, V.C.,in Smithy 'BuUer (15). 

Cur. adv. wM. 
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On 1st March, 1883, the following written judgments were March i. 
delivered : — 

Sir J. Martin, C.J. This was an action brought by the 
plaintiff to recover compensation for land resumed under the 
''Lands for Public Puiyoses Acquisition Act'* (44 Vict. No. 16). 
Inasmuch as the jury assessed the value of the land taken at a 
sum less than the amount offered by the Government, the plaintiff 
became liable to pay the costs of the action. On the taxation of 
those costs the prothonotary doubted whether he could allow the 
amoimts paid to town witnesses for their attendance at the trial, 
such witnesses not being physicians, surgeons, or solicitors. He 
also doubted whether he could allow the sums paid to witnesses 
for their time and trouble in visiting and examining the land, 
and thus qualifying themselves to give evidence as to its value, 
or for the preparation of maps or plans. He, therefore, asked for 
the direction of the Court on these points. 

Since the argument, the authorities cited and several others 
have been examined, and His Honour Mr. Justice FavA^ett, who 
sat with me on the hearing of this application, will refer to them 
in the judgment which he is about to deliver. We have in con- 
sultation given this matter the fullest consideration, involving, as 
it does in this and other actions of the like kind, a large sum of 

(13) 6 Moore 735 ; 3 Br. & Bbg. 72, (14) 13 C.B., N.S.598; 32 L.J., C.P. 97. 

(15) L.R., 19 Eq.; Cm. 473. 
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1883 money. From the nature of the issue to be determined, it was 
Lucas absolutely necessary that persons of special skill and experience 
Lackey should make themselves fully acquainted not only with the land 
or property in question, but also to some extent with the proper- 
ties in its immediate neighbourhood, in order to enable them to 
give evidence respecting it. Without the knowledge acquired in 
this way no witness could give an opinion of the value, such as 
would aid the juiy in their assessment ; and unless the decisions 
were clearly opposed to any claim in respect of the necessary 
examination, it would, I think, be reasonable and proper to allow 
it. 

In England, as the law now stands, these expenses are charge- 
able against the losing party, for in August, 1875, a rule was ^lade 
under the Judicature Act allowing ''such just and reasonable 
charges and expenses as appear to have been properly incurred in 
procuring evidence." Under the terms of this rule, in the case of 
Mackley v. Chillingworih (16) the fees paid to certain surveyors 
employed to survey and report upon the condition of certain 
houses were allowed. In giving judgment, Mr. Justice Grove (p. 
277) said : — '' On behalf of the plaintiff it is admitted that before 
the coming into operation of the Supreme Court of Judicature 
Acts of 1873 and 1875, the practice in Courts of Common Law 
was not to allow upon taxation between party and party the 
costs of witnesses qualifying themselves for examination — that 
is, the expense of procuring information which might bear upon 
the matter in dispute — and it is very plain that the items to 
which this motion relates are of that description. But whatever 
the former practice may have been, we must look to the Judica- 
ture Acts and the rules made pursuant thereto for the principles 
now to be applied in taxing costs.'' His Lordship, after referring 
to the new rule, goes on to say that '' the reasonable construction 
is that it was intended to include the costs of witnesses preparing 
themselves for examination." 

The former practice mentioned by Mr. Justice Grove is referred 
to and upheld in numerous cases, of which Severn v. Olive (17) 
and May v. Selhy (18) ai-e examples. In the face of these autho- 

(16) 2 C.P.D. 273. (17) 6 Moore 735; 3 Bro. & Bing. 72. 

(18) 4 Scott's N.R. 727; 4 M. & G. 42. 
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rities, which have moreover been always acted upon in this Court, 1883 
it is impossible for us at this date to lay down a different rule. hvci^ 
There is a note in the 4th edition of Oray'a Costa (p. 46) which 
implies that in cases under the " Land Clauaes CoTisolidation Act 
1845" (8 & 9 Vict., c 18) the expense of witnesses preparing 
themselves to give evidence of value may be allowed as be- 
tween party and party, but I have not been able to find any 
authority for this statement Should such costs have ever been 
allowed, the allowance must have proceeded on the terms of the 
51st and 52nd sections, which are not to be found in our statute. 

While holding, as I am constrained to do, the views in this 
matter which I have expressed, I am at the same time of opinion 
that it is desirable that the Legislature should^ as is done in the 
" Supreme Court of Jvdicature Act 1873," empower the Judges 
to make a rule similar to that now in force in England, allow- 
ing this necessary expenditure to be recovered as part of costs to 
be paid by the losing party. 

With reference to the allowance to town witnesses, I am of 
opinion that witnesses are not allowed for their attendance and 
loss of time as against the opposite party, except in the case of 
physicians, surgeons, and attorneys. Maps and plaus may be 
allowed for, but this is a matter in the prothonotary's discretion. 

Faucett, J. On the questions raised in this case as to costs, 
I have prepared the following notes: As to payments to town 
witnesses, — ^in Toiuns v. Fairfax (reported in if. H. Stephen's 
Practice, 101), it was decided that Sydney witnesses were not 
entitled to any compensation. In the case of certain classes of 
professional men, such as physicians, surgeons, and attorneys, 
however, there is an allowance for time. The distinction be- 
tween these and other classes of men, such as auctioneers, work- 
ing and labouring men, is, in my opinion, foimded on no just or 
intelligible reason. There is no good reason why the latter 
should not be paid for their loss of time as well as the former. 
And it is just and reasonable that payment for their loss of the 
time should eventually fall on the unsuccessful party, who has 
rendered their attendance as witnesses necessary. Similar views 
are expressed by the Court in Lonergom v. The Royal Exchange 

N.S.W.R., Vol. IV., Law. C 
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1883 Asaurcmce (19). An allowance was made to a foreign witness for 
Lucas loss of time, and TiaidaU, C.J., says: " In 8ewm v. Olive the claim 
Laotby ^*® '^^ expenses incurred to qualify witnesses for a particular 
trial. But the general rule has been that when witnesses attend 
under a subpoena none receive any allowance for loss of time 
except medical men and attorneys." He adds, however, '' If that 
rule were to undergo revision I cannot say it would stand the 
test of examination. There is no reason for assuming that the 
time of medical men and attorneys is more valuable than that of 
others whose livelihood depends on their own exertions." Park, 
J., also says that the rule by which an allowance for time is only 
made to medical men and attorneys appears to be hard and 
partial, for time to a poor man is of as much importance as to an 
attorney. And Oaaelee, J., says :— " I have always considered it 
the general rule not to make allowance for loss of time, except to 
medical men and attorneys. The rule is a hard one, &c.'' The 
rule had been previously laid down in Moor v. Ada/m (20); in 
WiUis V. Peckham (21); and in Severn v. Olim (22). 

As to payments made to witnesses for inspecting the lands 
resumed, and qualifying themselves to give evidence. In this 
case and other cases of the same kind the question to be decided 
at the trial is the value of the land resumed. Now, although a 
person may have a general knowledge of a particular locality 
and may consequently give general evid^pu^e of the value of land 
in such locality, he cannot be expected to give evidence as to the 
value of any particular piece of land, unless he knows it specially, 
or inspects it specially with a view to his giving evidence. This 
is, in other words, qualifying himself to be a witness. This pro- 
ceeding is, as a general rule, rendered necessary, in cases like the 
present, by the action of the Gk>vemment in resuming the land. 
If the owner of the land resumed and the Government cannot 
agree as to the value, and so a trial become necessary, the owner 
could not be expected to go to trial without appointing valuators 
to inspect the land with a view to their giving evidence. As such 
evidence is rendered necessary by the transaction, it is difficult to 
see why the successful party should not be paid by the unsuccess- 

(19) 7 Bing. 729. (20) 5 M. ft T. 166. (21) 1 B. ft B. 515. 

(22) 6 Moore 735 ; 3 Bro. ft Bing. 72. 
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ful party the expense of procuring such evidence. At all events, 1883 
if the owner of the land resumed gets a verdict for more than the Luoas 
sum oflFered by the Qovemment, it is difficult to see why he t.^* 
should not get the expense of procuring such evidence. But it 
may be a question whether the Government, who by their action 
in resuming the land have caused the expense, should, if success- 
ful, recover it from the owner. But the cases show that in the 
Common Law Courts no allowance was made for the expense of 
procuring witnesses to qualify themselves for giving evidence, 
until the rules made under the Judicature Acts enabled the 
taxing officer to make such an allowance (1821). In Severn v. 
Olive (23), already referred to, a review of taxation was ordered 
on the ground that no allowance ought to be made for the 
expense of experiments made by scientific witnesses to enable 
them to give evidence. This is not precisely the same as the 
present case, but it shows the tendency of the Courts of Common 
Law to restrict the allowance of costs against the imsuccessful 
party (1842). Li May v. Selby (24), the action was against a 
surveyor for negligence in making a valuation of hop-poles and 
farming effects. The plaintiff was nonsuited, and the defendant, 
who had subpoenaed other surveyors as witnesses who had valued 
the hop-poles, claimed as costs the sums he had paid for their 
valuation; but the claim was not allowed, Tindall, C.J., saying 
"that he could not see how such expenses could be called expenses 
in and about the suit, and that to allow such preliminary expenses 
would open much too large a field." And yet it would seem that 
such expenses were rendered necessary by the very nature of the 
action. In the report of the same case, in 4 Scott, 727, Erskine, J., 
said: — "These preliminary expenses are never allowed. Surveyors 
are often sent to measure work in order that they may be qualified 
to give evidence as to its value. I never heard of the expense of 
such attendances being costs in the cause." 

We have been refen*ed to the Lands Clauses Consolidation 
Acts, and it has been said that in cases under them the costs of 
preparing witnesses to give evidence have been allowed. In 
seca 51 & 62 of 8 & 9 Vict. No. 18, express provisions are 
made for the costs to be allowed in proceedings under the Act. 

(23) 7 Moore 735; 3 Bro. &, Bing. 72. (24) 4 Scott's N.R.727 ; 4 M. ft O. 42. 
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1883 Yet in The King v. The Justices of the City of York (25), under a 
Lucas " ^ocal Act enabling the defendants to take land, and to have the 
J. ''• land so taken, if necessary, valued by a jury — corresponding, in 

fact, to the Lands Clauses Consolidation Act — the costs of sur- 
veyors as such — " qud surveyors," as one of the judges said — ^were 
not allowed. And in The King v. Oard/ner (26), under a Railway 
Act containing a similar provision for summoniuga jury to assess 
compensation in case of disagreement respecting the purchase of 
land, it w&s held that a surveyor s charges for viewing and valuing 
should not be allowed. In reference to the contention as to the 
decisions under the Lands Clauses Consolidation Acts, I may 
observe that our Act (44 Vict. No. 16), sec. 15, merely says that 
" the costs of the action " shall be borne by the Minister or by 
the claimant according to the result of the verdict. 

I shall now refer to cases in England since the ** Judicature 
Acts, 1877." In MacJdey v. ChiUingworth (27) the action was for 
the recovery of houses by reason of a breach of covenant to 
repair, and the state of repair was the substantial question. The 
case was referred to a special referee. Three surveyors who had 
been instructed by the plaintiff to survey the houses and report 
upon their condition, were called as witnesses before the referee, 
and the surveys and reports made by them were necessary for 
the proper conduct of the plaintiff's case. The Master disallowed 
the sums paid to the surveyors, but a review of taxation was 
ordered. Orove, J., said, " On behalf of the plaintiff it is admitted 
that before the coming into operation of the Supreme Court of 
Judicature Acts, the practice in Courts of Common Law was not 
to allow, upon taxation between party and party, the cost of wit- 
nesses qualifying themselves for examination, that is, the expense 
of procuring information which might bear upon the matter in 
dispute." " But," he added, " whatever the former practice may 
have been, we must look to the Judicature Acts and the rules 
made pursuant thereto for the principles now to be applied in tax- 

' ing costs." Further on (p. 278) the learned Judge says, " The 

result is that the Masters of the Queen's Bench, Common Pleas and 
Exchequer Divisions are invested with the power of adopting a 
more liberal scale of costs than formerly (1878)." Tumbull v. 

(25) 1 A. & E. 828. (26) 6 A. & E. 112. (27) 2 C.P.D. 273. 



Lackey. 
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Jcmsen (28) also shows that a new state of things as to the princi- 1883 
pies of taxation arose under the new Rules made in pursuance of l^cas 
the Judicature Acts. The cases show that according to the 
practice of the Common Law Courts, as it existed before the 
passing of the Judicature Acts, the allowances now claimed, which 
are clearly for the expense of procuring information and of quali- 
fying witnesses to give evidence, would not be allowed as costs 
of the action. By that practice we are bound. I deem it right 
to add that I think the practice is unfair and inequitable, and 
that the practice established by the Rules made under the Judi- 
cature Acts in England is far more consistent with justice and 
reason. 

The expense of plans may be allowed according to circum- 
stances: Holmes v. Holmes (29): and mPUgrim v. The8. cmd D. Ry. 
Coy. (30), Wilde, C.J., considered that plans, which are generally 
useful to aid the jury in coming to a right conclusion, are not to 
be looked upon in the same light as surveys or experiments 
made by scientific persons in order to qualify themselves to give 
evidence. i 

Attorneys for plaintiff: AUen Jk Allen. 
Attorney for defendant : The Crown SolicUor. 

(28) 3 CJ'.D. 264. (29) 8 C.B. 75 (1849). (30) 8 C.B. 25-42. 
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M*CAUGHEY v. O'BRIEN. 1883 



CrovBH Lcmds Acts^Reg. 7 chap, iii — AfUr-auctUm purchase made on a Thursday, May 7. 

Regulation 7 of chapter iii (29th May, 1880), which provides that applications Martm C.J. 
for after-anction purchase may be made on any day of the week except Thursday, and 

is mandatory : and aacb parchase, if made on a Thursday, is not good as against a InneSt J. 
subsequent conditional purchase of the same land. 

Trespass. Declaration: trespass to Coree Station. 

Fleas as to portion 171 — not guilty, not possessed, and a con^ 
ditional purchase by Mary Ann O'Brien and entry by the 
defendant with her leave. Issue thereon. 

At the trial before Sir G. Innes, J., and a jury of four, at the 
Deniliquin Circuit Court, on 23rd October, 1882, it was agreed 
between counsel for the parties that the sole question for trial 
was as to the right of the plaintiff or of Mary Ann O'Brien, to the 
portion 171 as a measured portion, and that the following facts 
were to be taken as admitted — ^That on: — 

11th October, 1880. — Gazette advertising land for sale by 
auction. 

1st December. — Same land put up for sale and not sold. 

14th April, 1881. — Being a Thursday, plaintiff duly and in 
accordance with the provisions of the Lands Acts applied to pur- 
chase land as an after-auction purchase. 

NJ3.W.R., Vol. IV., Law. D 
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1883 2nd June. — Mary Ann O'Brien duly and in accordance with 

M*Cauohey ^'^^ provisions of the Lands Acts, applied to conditionally pur- 
0»Bk,rn. chase same land. 

His Honour on these admitted facts directed a verdict for 
the defendant on the ground that an after-auction purchase made 
on a Thursday was void; leave being reserved to move the Court 
to enter a verdict for the plaintiff. 

On 7th November, 1882, a Rule nisi was obtained, pursuant to 
leave reserved, on the gi'ounds: — 1. That His Honour should have 
directed the jury that Regulation 7 of chap, iii (1), so far as it pur- 
ports to provide that an after-auction purchase can only be made 
on any day of the week except Thursday, is ultra vires, 2. That 
His Honour should have told the jury that so much of the regula- 
tion as aforesaid is directory only. 3. That the application for 
the said after-auction purchase having been made in due form, and 
having continued in the hands of the Crown lands agent from and 
after the 14th April, was a good application on and after loth 
April, and that the said purchase was good in law. 4. That the said 
application having been acted on and recognised by the Govern- 
ment or the Minister of Lands down to and including the date of 
the alleged conditional purchase by Mary Ann O'Brien the 
said lands were not on the date last mentioned Crown lands open 
for conditional sale, and that therefore the said alleged condi- 
tional purchase was invalid in law. 5. That the alleged cancella- 
tion by the Government of the said after-auction purchase of 
14th April had not a retrospective effect so as to make the said 
lands Crown lands open for conditional sale on 2nd June. 

Stephen, Q.C. (C. B. StepJien with him), for the plaintiff, now 
moved to make the Rule absolute — The regulation (1) is 
directory only: iJ. v. Ingall (2). The regulation does not say 
that an application for an after-auction purchase must be 
made on a certain day: Maxiuell on Statutes, p. 340. The appli- 
cation enures to the next day if the land is not purchased in the 
meantime. 

(1) Reg. 7, chap, iii (29fch May, 1880). the upset price. . . . Sach applica- 

*' Lands . . . put up for sale by tions may be made on any day in the 

public auction, and not sold, may . . week except Thursday.*' 
be purchased without competition at (2) 2 Q.B.D. 119; 46 L. J., M.C. 113. 
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Pilcher {Darley, Q.C., with him) showed cause — The regulation 1883 
is necessary in order to make the Act workable. Suppose a con- m^Caughby 
ditional purchase is made at the same time as an after-auction ^,J' 
purchase, there is no provision to determine which is to prevail. 
Thursdays are set apai*t for making conditional purchases only. 

Stephen in reply. 

Sir J. Maktin, C.J. In this case certain land was put up for 
sale by auction, and not sold. The plaintiff then made an appli- 
cation to purchase that land at the upset price ; this application 
was made to the land agent on a Thursday. Afterwards, the 
defendant, treating this purchase by the plaintiff as of no effect, 
made a conditional purchase of the land in question and went 
into possession of it. The plaintiff then brought this action for 
the alleged trespass, and the defendant at the trial relied upon his 
conditional purchase as a defence. His Honour ruled at the trial 
that, in order to enable the plaintiff to succeed, he ought to have 
made his application on some day other than a Land Office day,and 
the point we have to determine is whether that ruling is correct. 
Sec. 13 of the " Crown Lands Alienation Act " authorises the 
conditional purchase of land in the mode there specified, and 
enacts that " any person may, upon any Land Office day, tender 
to the land agent for the district a written application " for the 
conditional purchase of Crown Lauds. By the interpretation 
clause, sec. 1 of the same Act, Land Office days are defined to be 
" days notified in the Gazette upon which land agents shall attend 
at the Land Offices of their districts respectively." By Reg. 1, 
chap, ii, relating to conditional purchases, applications for condi- 
tional purchases must be tendered to a land agent on a Thursday. 
Li the next chapter there is another regulation (1) which deals with 
the purchase of Crown lands submitted for auction sale and not 
sold — the proceeding which this plaintiff took. The regulation, after 
pointing out the mode in which the purchase is to be made, goes 
on to say that " applications for such selection must be tendered 
with the price of land, to the land agent of the district, in the 
form hereto appended, marked I ; such applications may be made 
on any day of the week except Thursday." 

D 2 
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1883 It is contended on behalf of the defendant that so much of the 

M'Caughey regulation as prescribes the day on which the applicatiou is to be 
^,J^- made is directory only. I do not think so. Looking at the 
enactments and regulations together, it appears abundantly cleat 
that it was intended to set apart Thursdays for receiving applica- 
tions for conditional purchases only; and although the words are, 
"such applications may be made in any day of the week except 
Thursday," they are just as strong as if it were stated that the 
applications may not be made on a Thureday, but may be made 
on any other day of the week. The reason for singling out the 
Thursday could only be to intimate that applications to purchase 
land put up and not sold should not be made on that day ; the 
regulation would else be an idle form. I am clearly of opinion 
that His Honour was right in ruling as he did. 

Sir G. Innes, J. For the reasons expressed, I am of the same 
opinion as His Honour ; and it seems to me that the citation from 
Maxwell on the Intei*pretation of Statutes, page 340, rather 
fortifies the defendant's contention than militates against it ; and 
that the rule there laid down, " where the Legislature have 
expressed no intention on the point, that intention should be im- 
puted to it which is most probable; and it must be that which is 
most consistent with reason and a due regard to convenience and 
justice " applies here, substituting for the Legislature the Govern- 
ment acting under the authority of the statute. It seems to me, 
if there was any ambiguity as to these words, that, applying this 
principle, it would be more consistent with reason and a due 
regard to convenience and justice to hold that they were impera- 
tive, than to hold that they were merely directoiy. It follows 
from this that the regulation, by stating that these applications 
should be made on any day except Thursday, is the same as if it 
had been said that such applications should not be made on a 
Thursday. 

RvZe discharged. 

Attorney for plaintiff: Ochiltree, by Robertson, Fisher & Balfe. 
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Crotm Lands AeU—26 Vic,, No, 1, sec, 13 — *^ Land wider lease for mining pur- Oct, 31, 1882. 
poses" — Lease takes effect onHy from the time of its execution — Evidence 0/ seeding — ji/ay o 1883. 
What coiMtUutesa lease — 37 Vic,, No, 13, sec, 56, suhsec, 5. 

EjEcniENT. l^laintiff '8 evidence of title was a conditional purchase made on 25th -^«»'<*'*» C. J. , 
May, 1882. Defendant tendered in evidence a mineral lease of the land to him, dated ''^'^^^^'i ** • * 
9th May, 1882, purporting to be executed by the Governor, and having on it a cir- /uues J 
cnlar impressed mark or stamp, with the letters D E or D E I in the margin. The 
judge at the trial having rejected this evidence on the ground that it was not 
proved that the lease had been executed by the Governor, or that it bore the great 
seal qt the colony, defendant called a witness who proved the execution of the 
lease by the Governor, but who stated on cross-examination that the lease was not 
executed until on or after 2nd June, 1882. The lease was then admitted in 
evidence. 

On motion for a Rule nisi for a new trial on the grounds {inter cUia) — 1 . That 
the mineral lease to the defendant took effect from the date which it bore; 2. That 
the judge wrongly rejected the lease when tendered in evidence, — 

ffeldf 1. That the lease, as a lease, could take effect only from the time of its 
execution. 2. That even supposing the judge took a wrong course in rejecting the 
lease, still, as the document was afterwards put in evidence, a new trial would not 
be granted on the second ground. And the Rule was refused on these two grounds, 
but granted on another. 

Defendant proved that on 27th May, 1881, he made an application for a mineral 
lease, but he did not state in his application the term for which he required the 
lease. On 9th May, 1882, the Govemor-in-Council approved of the granting of 
certain leasee mentioned in a schedule, which contained the plaintiff's name as an 
ai^licant, and which stated that the lease was to be for twenty years. On 2nd 
June, 1882, the lease was executed by the Governor, and on 24th July it was 
executed by the defendant. 

Held, per Martist, C.J., and Wikdbtkr, J., that in order to exclude land from 
selection under sec. 13 of the " Alienation Act of 1861" on the ground that it is 
under lease for mining purposes, it is necessary that an actual lease of the land in 
qnestion should be in existence, and that in issuing such lease the requirements of 
the Mining Act should in all respects be oomplied with, both by the Governor and 
the applicant : and, therefore, no lease having issued to the defendant at the time of 
plaintiff's selection, such selection was valid. 

Held, also, per totam curiam, that as the applicant had not applied for a lease 
ibr any fixed period, and had not assented to the act of the Govemor-in-Counoil 
approving the granting of a lease for twenty years, what took place did not 
anKNint to a binding contract between the Governor and the applicant considering 
them as private individuals. 

Ejectment to recover possession of a measured portion of land 
near Armidale. 

At the trial before Wvndeyer, J., and a jury of four at Armi- 
dale^ on 13th October, 1882, the plaintiff proved a selection by 
him under the Crown Lands Acta on 25th May 1882. 
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1882 The defendant proved that on 27th May, 1881, he made a 

~K^i written application for a mineral lease of the land, but it 
appeared that he did not state in his application the term 
for which he required a lease. On 9th May, 1882, the Governor, 
with the advice of the Executive Council, signified in writing 
his approval of the granting of cei^tain leases mentioned in a 
schedule annexed, which contained the defendant's name and 
other particulates of his application, and stated that the lease 
was to be for twenty years. The defendant tendered in evi- 
dence a lease dated 9th May, 1882, purporting to be executed 
by the Governor, and having on it a circular impressed mark or 
stamp, with the letters D E or D E I in the margin. [His 
Honour rejected the document, on the ground that it was not 
proved to have been executed by the Governor, or to bear the 
great seal of the colony.] The defendant then called the Regis- 
trar of the Department of Mines, who proved the Governor's 
signature, but stated on cross-examination that the lease was not 
executed until on or after 2nd June, 1882; the lease was then 
admitted in evidence. The defendant executed the lease on 24th 
July. >! 

Verdict, by direction of the Judge, for the plaintiff. 

On Slst October, 1882, Owen, Q.C. (Heydon with him), for the 
defendant, moved for a Rule nisi for a new trial, on the grounds 
substantially (inter alia) — 1. That the lease to the defendant 
took effect from the date which it bore. 2. That His Honour 
wrongl}^ rejected the lease to the defendant when tendered in 
evidence. 3. That His Honour should have ruled that after the 
approval by the Governor and Executive Council of an applica- 
tion for a mineral lease of the land in dispute, the said land was 
under lease for mining purposes, within the meaning of sec. 13 of 
the "Alienation Act 1861" (25 Vict. No. 1), and as such was 
not open for conditional purchase by the plaintiff. 4. Tlmt on 
proof of the application and of the approval of the Governor, 
His Honour should not have required the defendant to prove 
compliance with the regulations under the Mining Act. 

The Judge at the trial ought to have admitted the lease in 
evidence. It is not necessary that an impression should be made 
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wiih wax or with a wafer; if the seal, stick or other instrument i882 

used be impressed by the party on the parchment or paper, with j^[^ 
an intent to seal it, it is clearly suflScient : Sugden on Powers J- 
(8th ed.) p. 232 ; Spragge v. Barnard (1). 

[Sm J. Mabtin, C.J. In that case the seal was that of a 
private person; here the Judge is asked to take judicial cognis- 
ance of the great seal of the colony. The Courts do not take 
judicial cognisance of the Governor s signature. Sir G. Innes, J- 
In Taylor on Evidence (6th ed.), p. 159, In re SandUands (2) is 
cited: no distinction is there drawn between a public and a 
private seal] 

The attestation clause being correct, no mark of the seal is 
necessary. 

The lease takes effect from the date which it bears. 

On the Governor signifying his approval of our application a 
tenancy was created, and the land from that date was not open 
to selection. 

Sm J. Martin, C.J., delivered the judgment of the Court (the ^^^- ^^' 
Chief Justice, Windeyer and Innes, JJ.) 

The Rule should be granted on the third and fourth grounds ; 
not on the first, because we are of opinion that the lease, as a lease, 
could take effect only from the time of its execution. No case 
has been cited showing that the law in reference to a lease of the 
kind now under consideration is different from that applicable to 
an ordinary lease. 

The second ground, even supposing that His Honour took a 
wiong view, which we by no means say, cannot be supported. It is 
said that the witness called to prove the execution of the lease gave 
evidence which militated against the plaintiffs case. But that 
is not a reason for granting a new trial : no harm can be said 
to be done where the document rejected was subsequently 
admitted in evidence. 

Rule granted on the third and fourth grounds ; 
refused on all the others. 

(1) 2 Bro. C.C. 585. (2) L.R., 6 C.P. 411 
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1883 Owen, Q.C., and Heydon, for the defendant, now (May 2, 

Kijj^j 1883) moved to make the Rule absolute — By sec. 56, subsec. 5, 
^ ^' of the Mining Act (3), the rent for the first year is payable 
on making an application for a lease, and such payment is to 
^^ " cover the rent for one year from the granting of the applica- 
tion": the rent therefore runs from the granting of the application. 
By Regulation 28, "an application shall be deemed to be 
pending . . until the Governor, with the advice of the 
Executive Council, shall grant or refuse the same." This Court 
has held that while the application is pending, and before the 
Governor has granted it, no lease is in existence : Lyons v. Moore (4). 
But in our case the defendant's application had been 
granted and was therefore no longer pending when the plaintiff 
made his conditional purchase. A great hardship would be 
caused to applicants for mineral leases if it is held that they have 
no title to the land applied for until a formal lease has been 
executed by the Governor. Before the passing of the Mining Act, 
sec 22 of the " Occupation Act of 1861 " regulated the granting 
of mineral leases ; by sec. 28 of that statute (5) a promise of lease 
by the Crown has the same effect as if a lease had been duly 
issued. This section, which was applicable to leases granted 
under sea 22 of the same statute, was not repealed by the Mining 
Act, and applies to promises of leases made under the enactment 
which takes the place of sec 22. 

(3) 37 Vict. No. 13, sec. 56, snbteo. 5, recover damages for treapan upon or 
enacts: — ''TherentshaUbefiyeshiUings otherwise in relation to any Crown 
per acre payable annually in advance. Lands of which no lease from the Crown 
the first payment to be made at the time shaU be in force, it shaU be lawful for 
of making the application, which shall any party thereto to plead and put in 
cover the rent for one year from the evidence any promise, engagement or 
granting thereof, and the rent for each contract from or with the Crown or its 
ensuing year or such part thereof as may agents lawf uUy authorised for the grant- 
be proportioned to the period between ing under the Orders in Council or 
the granting of the application and the under this Act for any term unexpired 
31st December, to be paid to the Colo- of a lease of such lands. And such 
nial Treasurer in Sydney not later than promise, engagement or contract shall, 
the month of November of the year pre* as between the parties in such action or 
ceding; and in default of any such pay* suit, have the same effect as if alease from 
ment the lease shaU be forfeited. — 2 OL the Crown of such lands had been duly 
Stat, 1452. issued in pursuance of such promise, 

(4) 3 N.S.W. L.B. 379. engagement or contract to the party 

(5) 25 Vict. No. 2, sec 28, enacts — entitled thereunder to such lease. — 
" In any action or suit brought to I OL StaL 570. 
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[Sib J. Martin, C.J. Have you any case to support this conten- 1883 
tion? It is a novel one.] Kiug 



Section 28 (6) is only declaratory of the law that a tenancy is 
created where parties intend it; and such intention may be shown 
by collateral circumstances: WoodfaU (11th ed.) p. 122-3. As 
soon as an application was granted, a tenancy arose. The form 
of lease given in schedule 10 shows that the rent is to be paid, 
not from the date of the execution of the lease, but from the date 
of the Governor's approval. The plaintiff is not entitled to go 
behind the Grovernors approval: we were not bound to prove 
performance of all the conditions of the regulations: at least, 
the onus of proving the contittry lies on the other side. 

Darley, Q.C., and O'Connor, for the plaintiff, showed cause — 
The words of the 13th section of the "Alienation Act 0/I86I" 
defining what land shall not be conditionally purchased, are — 
^ now under lease for mining purposes." The Legislature, by using 
both the expressions " lease" and " promise of lease" in sections 
7 and 8 of the same statute clearly show that they recognise a 
difference between them. The Alienation Act was passed at the 
same session as the Occupation Act — they are two chapters of 
the same code — ^and in sec. 13 of the former Statute the word 
*' lease" only is used, although in sec. 28 of the latter statute (6) 
both expressions are employed. In the defendant's application 
no term is mentioned ; the period for which the lease is to be 
granted is left to the Governor. The approval of the Governor, 
therefore, does not constitute a lease, and it contains no words 
showing a present demise; the intention of the parties was that a 
lease should issue afterwards, on the Governor's approval being 
giveiL Section 28 of the Occupation Act (6) only applies to a 
lease imder that statute or under the Ordei's in Council : it does 
not apply to a mining lease. Sec. 56 of the Mining Act (7) provides 
for the granting of mineral leases, and provides that on the 
granting of such leases any pastoral leases granted or promised 
shall cease and determine: the granting of mineral leases there 
mentioned is the execution of a lease under the seal of the 

(6) See note (5) page 46. (7) See note (3) page 46. 
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1883 colony. By reg. 31 the lease is to bear date from its execution 
Kino by the Governor; the same appears from the foim of lease given 
McivoR. ^^ schedule 10. The Governor's approval was not communicated 
to the defendant, therefore no complete contract for a lease was 
made between them. The defendant is bound to show that he 
has complied with the regulations: it was admitted at the trial 
that no notice was posted on the ground as required by reg. 2. 

Owen in reply — The doctrine of aggregatio Tnentium does not 
apply to a lease made by the Government under a statute. 

[Sir J. Martin, C.J. Your difficulty is that no application was 
made for a lease for any particular time: the application was 
merely for a mineral lease.] 

No term being mentioned, we must be taken to have asked for 
a lease for the longest period allowed by the Act, that is to say, 
twenty years ; if the Government will only grant a lease for a 
shorter term they must state so, and by regulation 26 the Go- 
vernor has power to "alter or modify such application in any 
manner that he may think fit." The approval of the Governor 
establishes the relation of landlord and tenant, and creates a 
tenancy from year to year. 

[Sir J. Martin, C.J. That cannot be, for the applicant might 
then hold the land for more than twenty years.] 

The lease would cease at the end of the twenty years in analogy 
to the case of a parol lease within the Statute ofFraxids, which is 
good for three years, and determines at the expiration of that 
period. There is this peculiarity in the tenancy created by pay- 
ment of rent after entry imder an agreement for a lease, or a void 
lease, that, although it is considered a tenancy from year to year 
during the continuance of the term proposed to be granted by the 
lease, and can only be put an end to by the landlord, after the 
usual notice, yet it is determined at the expiration of that term 
without any notice to quit: Doe d. Tilt v. Stvatton (8) ; Bei^*ey v. 
Lindley (9); 2 Smitlia Leading Cases C^th ed.), p. 99. In the 

(8) 4 Bing. 446. (9) 3 M. & Gr. 611. 
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schedule of leases applied for, referred to in the document signify- uses 
ing the Governor's approval, the teim of twenty years is placed kino 
opposite to the defendant's name. The promise of lease mentioned 
in sees. 7 and 8 of the Alienaiion Act is the old form of promise 
under the Ordera in Council ; besides, those sections clearly refer 
to pastoral leases and promises of lease, not to what we have here, 
which is rather an inchoate lease than a mere promise of a lease. 
No such admission was made at the trial that we had failed to post 
the notice ; the admission was only that the defendant had not 
himself posted the notice. We were not then in a position to 
prove that it had been posted ; by regulation 2 it need not be 
posted by the applicant himself 

Cur. adv. vult 

Sir J. Martin, C.J., stated the facts and continued : — There 
has been a full argument in this case, reference having been 
made by counsel to all the sections of the Acts and regulations 
applicable. After consideration, the conclusion at which I have 
arrived is that this land was not under lease for mining purposes 
when the plaintiff made his selection. 

I am of opinion that in order to exclude land from selection 
under the 13th section of the Alienation Act (25 Vict. No. 1), on 
the ground that it is under lease for mining purposes, it must be 
shown that there is an actual lease of the land then in existence. 
I do not think that any mere agreement or contract between the 
Governor, acting with the advice of the Executive Council, or the 
Minister charged with the conduct of these mattei*s, and the 
applicant, would operate as a lease within the meaning of the 
13th section, even supposing that the same rules would apply as 
in a transaction between private individuals. But the power of 
granting mineral leases is derived from the statute, and this 
statute, giving very large powers to individuals, and also to the 
Governor acting with the advice of the Executive Council, of deal- 
ing with the waste lands of the colony, must in all its requirements 
be complied with both by the Governor and the applicant. 

It has been contended that sec. 28 of the Occupation Act (10) 
operates upon sec. 56 of the Mining Act (11), which was passed by 

(10) See note (5) page 41. (11) See note (3) page 46. 
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1883 the Legislature some years later, so as to make a promise of a 
Kino Iq^Q equivalent to a lease. By sec. 22 of the Occupation Act pro- 
McIvoR. ^^^^^^ "^^ made for granting mineral leases ; but in the Mining 
Act by which that section is repealed there is no clause making 
sec. 28 (12) applicable to the new provisions there made for grant- 
ing mineral leases. In order to make that section applicable to 
the Mining Act, there should be some reference to it in that 
statute ; it should in some way or other be made apparent that 
the Legislature intended that sec. 28 was to be<tpplicable to the 
new enactment In this case no lease had issued to the defen- 
daut at the time that the plaintiff made his selection ; there was 
only what is alleged to be a contract for a lease. 

But I will go further, and on the supposition that the same law 
is applicable here as in a transaction between private individuals, 
I am of opinion that there was no contract to grant this lease. 
Here is an application for a mineral lease, describing the land and 
the area, but not stating the term for which the lease is asked. It 
is certainly stated in the Act that a lease may be granted for a 
period not exceeding twenty years; but the applicant does not 
intimate that he asks for a lease for nineteen or twenty years, or 
any number of years; he simply applies for a mineral lease. 
Certain inquiries are made by officers of the Qovernment, and a 
report is sent in. A schedule of leases is placed before the 
Governor and Executive Council,containing particulars of the pro- 
posed lekses arranged in five columns. The first three columns 
state the name of the applicant and his description, and I find 
among the list of applicants the name of the defendant Mlvor. 
The last two columns opposite to this name contain the area, twenty 
acres, and the words "twenty years." That is to say — some person 
in a Government department — no application having been made 
for a lease for a period of twenty years — assumes to say that the 
lease in this particular instance shall be granted for twenty years* 
This schedule comes before the Governor and Executive Councili 
and a minute is made by the Governor that the leases contained in 
the schedule are approved. There is no assent by the applicant to 
the granting of this lease for twenty years; there is nothing done 
equivalent to a contract between individuals for a lease; there is 

(12) See note (5) page 46. 
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no agreement on the part of the applicant to accept the lease; there 1883 
is only a recommendation by some officer in a Government depai*t- kino 
ment, assented to by the Govenior-in-Coimcil. In order to con- Mclvoa. 
stitute a contract between two individuals for a lease of the land 
it would be necessary in a similar case that there should be some 
subsequent assent by the applicant to this new term introduced 
by the officer in question. 

But the determination of this point is not necessary to the deci* 
sion of the case, although it is my opinion that as between two 
private individuals there would be, under the circumstances 
existing liere, no complete contract. I think there was no lease 
in existence at the time of the plaintiff's application, and that the 
land was therefore open to selection by him. 

WiNDEYER, J. I am of the same opinion. At the trial before 
me no question was raised as to the validity of the plaintiff's 
title, and the sole question was whether the defendant had a good 
title. That depends upon whether the land taken up as a condi- 
tional purchase was land under lease for mining purposes. T held 
that the lease which was put forward by the defendant could not 
operate from the time contended for by him, that is to say, from the 
time it was expressed to be made, but must operate from the time 
when it really was executed, and as the date of execution was after 
the plaintiff had made his conditional purchase, the defendant 
had no answer to the plaintiff's claim, and that the land in 
dispute was not under lease for mining pui^poses at the time of 
the plaintiff's application. As His Honour has fully stated the 
circumstances of the case it is unnecessary to repeat them. 

It seems to me that the rights of these parties are entirely con- 
fined to the section of the Act of Parliament referred to, and that 
it is not competent for the Crown to lease land in any other way 
except that pointed out in the provisions of the Mining Act, and 
that what took place between the defendant and the Government 
did not constitute a lease. To hold otherwise would open the 
door to a dangerous state of things. 

I concur in thinking that no lease would be created even if the 
transaction had taken place between private parties. I also agree 
with the Chief Justice that the argument as to a tenancy being 
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1883 created from year to year is not tenable. The only lease that 
King ^^ ^ granted is the kind of lease provided for by the Act. 



V. 

McIvoR. 



Sir G. Innes, J. I concur with their Honours in thinking that 
the Rule must, be discharged upon the ground that the land in 
question was open for selection by the plaintiff, inasmuch as it 
was nob under lease for mining purposes to persons other than the 
applicant. But, for my part, I prefer to base my judgment on the 
ground that what had taken place did not amount to a binding 
contract between the Government and the applicant, considering 
them as private individuals,and did not amount to a lease, nor was 
tantamount to a lease. 

The application is made on 27th July, 1881. For some reason 
there was considemble delay in dealing with it ; I can undei*staud 
that various inquiries had to be made ; there may have been a 
pressure of business in the department. On the 9th of May, 
1882, the Government decides to grant the application in 
pursuance of the regulation. It is quite clear that up to that time 
the land was open to selection under the 13th section. That 
decision by the Government is not, however, in any way communi- 
cated to the applicant, and it seems to me that there was no assent 
by both parties to anything in the shape of a binding contract 
between them ; either party could withdraw. No doubt in the 
ordinary course of things it would result in the issuing of a lease. 

If a notification of the Governor's assent had been communicated 
to the applicant, and assented to by him, I am not prepared to 
say that there might not have been such a state of circumstances 
as would have barred this land from selection. I do not think 
that the execution of the lease by the applicant is necessary to its 
validity. I ground my decision on the fact that there was no 
binding contract between the applicant and the Government 
until the issuing of the formal lease, which took place after the 
plaintiff's conditional purchase. It is unnecessary for me, there- 
fore, to express an opinion as to the other points. 

Rule discharged idth costs. 

Attorney for plaintiff: Fergusson, 

Attorneys for defendant : Want, Johmon d- ScarvdU 
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IN THE ESTATE OF WILUAM SABINK 1883 

Insolvency — Sequestration on petition by t?ie Curator 0/ Intestate Estates — 11 Viet. No, Aldy \^ 

24, «. 2—5 Viet, No. 17, «. 4. 

Section 2 of 11 Vict, No. 24 empowers the Coort to nutke an order which shall ^(\^ * '* 

give the curator the same power over the personal estate of the deceased person Innes, J. 
as if letters of administration had been granted to him, subject nevertheless to any 
order of the Court which may be made from time to time touching the said estate, 
or the collection, management, or administration thereof. By sec. 4 of 5 Vict. 
No. 17, a judge may upon petition by any person legally vested with the adminis* 
tration of the estate of any person deceased accept surrender of such estate. 

Held^ that the Court may order sequestration upon the petition of the Curator of 
lutestate Estates. 

Insolvency Appeal. The curator of the intestate estate of 
William Sabine, deceased, presented a petition to the Chief 
Commissioner of Insolvency praying that the estate of the said 
William Sabine may be sequestrated for the benefit of the credi- 
tors thereof on the ground that the deceased during his lifetime 
had made fraudulent alienations within sections 6 & 8 of the In- 
sjlven tAcb (5 Vict. No. 17). 

His Honour the Chief Commissioner delivered the following 
written judgment, refusing to make the order asked. 

The Chisf Commissioner : — In the matter of the petition of Frederick Chap- 
man, of Sydney, in the colony of New South Wales, curator of the estate of William 
Sabine, formerly of Hay, in the colony of New South Wales, hotelkeeper, deceased, 
praying that the estate of the said William Sabine may be sequestrated according to 
law for the benefit of the creditors thereof. On the 13th instant a petition (inti- 
tuled as above) was presented and accompanied by an affidavit of the petitioner, 
stating that he was Curator of Intestate Estates, and verifying a copy of a petition 
in the Ecclesiastical Jurisdiction, dated 9th instant, and signed " Theo. Powell, 
Sub-Curator of Intestate Estates,'' praying that Frederick Chapman might be em- 
powered by the order of the Court, to collect, manage, and administer the estate 
of the above-named William Sabine, who died intestate on or about the 29th 
March last. The petition recited that the next of kin had renounced, by memoran- 
dum in writing, and thereupon, on the same 9th April instant, His Honour Mr. 
Justice Faucett ordered that Frederick Chapman *' be authorised and empowered 
to collect, manage, and administer the estate of the deceased." 

As the Curator of Intestate Estates was created by the Act 11 Vict. No. 24 
(supplemented by the Act 15 Vict. No. 8), and as no instance of a similar petition 
has occurred since 1st October, 1847» when the former Act was passed, grave 
doubts seemed to me to exist if the curator, an officer of the Court, was such a 
person as to fall within the meaning and intention of the 4th section of the 
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1883 Insolvent Act (1)— ''any person legally vested in the administration of the estate 

of any person deceased ;'* so that by his own motion the curator could transfer an 



In theEstate of esttkte from the Ecclesiastical Jurisdiction, under these Acts, 11 Vict. No. 24 and 

Sabine. 15 Vict. No. 8 (which established a complete code of procedure), over to the 

Insolvency Jurisdiction. As several judgment creditors were referred to in 

paragraph 4 of the affidavit, and also an alienee (Lakeman) in the 5th paragraph^ 

I on the 13th inst. ordered the petition and affidavit forthwith to be filed, and 
notice to be given to the judgment creditors and to Lakeman, that the hearing^ 
would be taken in Court on the 19th inst. On that day the petitioner was repre- 
sented by counsel, but no other persons, although served as directed, appeared. 

It was contended by Mr. C, J, Manning that by the words in the 2nd section of 

II Vict. No. 24 (2) — "which order, when made, shall give to the Curator of 
Intestate Estates the same power over the personal estate of the deceased person 
except as hereby enacted, as he would have had if letters of administration of 
such personal estate had been granted to the said officer, subject nevertheless to 
any order or orders, &c." — when taken with the ordinary powers and rights of any 
administrator and with the change of inheritance by 26 Vict. No. 20 (wherein 
sec. 6 includes the curator), had placed the petitioner within that portion of the 
4th section of the InsolvetU Act already mentioned ; and therefore the petitioner 
was entitled to obtain the sequestration of the estate of the intestate in insol- 
vency. No case whatever, or anything analogous to the present has been cited; 
and it appears that although novel, it has to be considered on general principles, 
and on the true construction and effect of the various enactments taken altogether. 

I have since considered the various enactments upon which the arguments of 
counsel in favour of the petition were based, and which were ex necessitate of a 
composite character. In accordance with the 5th section of the second "Acts 
Shortening Act*' (22 Vict. No. 12), the amending Acts must be construed with 
reference to the in part recited section 12 of the statute 9 Geo. IV., eh. 83, and 
there the word ''ministerial** officer is used. ^Thus, although the two Acts, 11 Vict. 
No. 24 and 15 Vict. No. 8, were passed to extend, and did extend thereby the 
power of the officer appointed (and to be styled Curator of Intestate Estates), yet 
solely under those Acts, and subject to the orders of the Court or Judge; and the 
Curator of Intestate Estates remains, in technical parlance, but the creature of 
the statutes, and the ministerial officer of the Court or Judge, for the purpose of 
these enactments. Under these circunutances, I do not consider that he falls 
within the meaning of the 4th section of the Insolvent Act, and I decline to accept 
the surrender of the estate sought by the Curator to be placed under sequestration 
in insolvency. 

It appears to me that in holding otherwise it would enable the Curator virtually 
to discharge or supersede the order of the learned Judge upon his own volition, 
and to vary the statutes by which the Curator exists. The reasons for notices 
given to the judgment creditors of the deceased, and to the person described as 
the alienee of all the property of the deceased, were that they might know what 
was occurring, and that they, or either of them, might apply (under the provisions 
of the 2ud section) for letters of administration, and then, if so advised, obtain 
sequestration. The only instance I can remember having the faintest analogy was 
a compulsory sequestration obtained against an administrator dwante minmitate, 
where the petitioning creditor, having sued such administrator to judgment and 
forced on an act of insolvency, persisted in his right to sequestrate the estate; but 

(1)5 Vict. No. 17, sec. 4, enacts : — tration of the estate of any person de- 

" It shall be lawful for any Judge of the ceased . . to accept surrender of such 

Supreme Court upon the like petition of estate, and to plape the same under se- 

any person legally vested in the adminis- questration . .*' — 1 OL Stat, 1141. 
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the limited adminiatration expired by efflaxion of time, and the result of that 1883 
sequestration was utterly infructuose. If the judgment creditors of the deceased, 



William Sabine, elect not to take the remedies provided for them by law, and IntheBkUUeof 
choose to act vicariously, the delay in the plenary administration of the deceased Sabike. 
debtor's estate, if any, rests with themselves. 

On appeal, 

Darley, Q.C. {Manning with him) in support of the appeal — 
Sec. 2 of 11 Vict. No. 24 (2) gives the curator the same power 
over the personal estate as if letters of administration had been 
granted to him. There is a decision of this Court on the con- 
struction of the Act 26 Vict. No. 20, which is in point here. By 
sec 3 of that Act, power is given to the judge to order a sale or 
partition of the real estate: in Ex parte Murphy (3) it was held 
by Hargrave, P. J., that sec 1, vesting the real estate in the 
administrator, conferred a statutory title on him, without the 
intervention of the order of the Court or a judge. 

[Sir J. Martin, C.J. Is an order for sequestration necessary 
to get rid of the alienation made by the intestate in his life 
time?] 

An alienation within twelve months can only be set aside 
after sequestration: sec 7 of the Insolvent Act (5 Vict. No. 17). 
The words " absolutely void" in sec. 8 mean only " void at the 
election of the official assignee:" Brougkton v. Barker (4). If it 
were thought desirable to set aside an alienation under sec. 8 as 
being made within sixty days of the sequestration, an order for 
sequestrating the insolvent's estate must first be obtained. 

(2) 11 Vict. No. 24, sec. 2, enacts: — of administration of such personal estate 

"The Carator of Intestate Estates shall had been granted to the said officer, 

from time to time . • apply to the said subject nevertheless to any order or 

Court or one of the Judges tJiereof for an orders which may from time to time be 

order authorising him to collect manage made by the said Court or one of the 

and administer such estate; and the Judges thereof . . touching the said 

said Court or Judge shall . . make such estate, or the collection, manage- 

order, which order when made shall ment, or administration thereof . ." — 

give the Curator of Intestate Estates the 1 OL SlcU, 652. 
same power over the personal estate of (3) 6 S.C.R., Eq. 63. 
the deceased person, except as hereby (4) 1 S.C.R., Eq. 78. 
enacted, as he would have had if letters 

N.S.W.R., Vol. IV., Law. E 
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1883 Sir J. Maetin, C.J. In this case the estate of William Sabine, 

intheEktateo/^^^ intestate, was, under the provisions of the Act 11 Vict. No. 24, 
Sabinb. placed in the hands of the Curator of Intestate Estates to be 
administered. The intestate had several creditors, and there 
appearing to be reason to suspect that shoi-tly before his death he 
had made some alienations in fraud of his creditors, it was thought 
desirable to place his estate under sequestration, and an applica- 
tion was accordingly made for this purpose to the Commissioner 
of Insolvency, who, after hearing argument, refused to grant it on 
grounds which have been mentioned. 

Sec. 2 of 11 Vict. No. 24, under which the order was made to place 
the estate in the hands of the curator, is in the following terms : — 
[His Honour read the section (5)]. It appears to me that under 
that section the order applied for is an order to administer the 
estate, and, when made, conveys that authority, and gives the 
same powers to the curator as if letters of administration had been 
granted to him. The 4th section of the Insolvent Act (6) points 
out the person upon whose petition an estate may be seques- 
trated as " any person legally vested with the administration of 
the estate of any person deceased." The order made in favour of 
the curator was an order to administer the estate, and by it he is 
"legally vested with the administration." Therefore the curator, 
having had this power conferred upon him, is, by reason of this 
order, legally vested with the administration within the meaning 
of sec. 4 of the Insolvent Act (6), unless there are some other 
words in the Act 11 Vict. No. 24 which interfere with that 
construction. 

It is argued, and it appears to be the Commissioner's opinion, 
that the latter words of the section, which reserve to the Court 
power to make orders from time to time " touching the said estate, 
or the collection, management, or administration thereof,'*are incon- 
sistent with a construction which will have the effect of handing 
over the estate to the curator, and give him the same power 
over it as an administrator would have. But the power to make 
orders may still be exercised, notwithstanding the estate has been 
placed under sequestration in the Insolvent Court. 

The Insolvent Court has a power of dealing with fraudulent 
alienations, which no other Court has. No doubt cases imder the 

(5) See note (2) page 55. (6) See note (1) page 54. 
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6th and 8th sections may be dealt with in other Courts ; but there 1883 
are other transactions declared by the Act to be fraudulent fntheEsuueof 
-which can only be reached after sequestration, and the steps for Sabinb. 
that purpose must be taken by the official assignee. Creditors of 
an insolvent who may happen to die should not be placed in a worse 
position than they would have been if the estate had been seques- 
trated during the insolvent's lifetime; the accident of a debtor 
dying after he has made away with his estate in a fraudulent 
manner ought not to prevent his creditors from availing them- 
selves of the remedies afforded by the iTisolvent Act. That Act 
(5 Vict. No. 17) was passed to make equal distribution of the 
insolvent's assets among his creditors, and if it is desirable that 
this estate should be administered by the Insolvent Court, I see 
nothing in the Act to prevent it being done. On proof of a frau- 
dulent alienation and disposition of these funds the Court may 
make such order as is desirable for the purpose of distributing 
the money. The appeal ought to be allowed. 

Sir G. Innes, J. I concur in thinking that the Chief Conimis- 
sioner took a wrong view in this case. Sec. 2 of 11 Vict. No. 
24 (7) describes the powers which are vested in the curator very 
fully, and seems to me to be entirely consistent with sec. 4 of the 
Insolvent Act (8). The authorities and powers vested in the curator 
by the former Act constitute him clearly " vested with the ad- 
ministration of the estate " within the meaning of sec. 4 of the 
Insolvent Act (8). 

I am somewhat unable to appreciate the difficulty of the Chief 
Commissixmer as expressed in the judgment before us. I fail to 
see an analogy between this case and administration of an estate 
durante minoritate. The proviso to sec. 2 of the Act 11 Vict. 
No. 24, may bring into existence a state of circumstances which 
might supersede the powers and authorities vested in the Curator 
of Intestate Estates, but until administration is taken out by 
someone else, the curator has power to administer the estate, and 
as incident to such power he may petition to have the estate 
sequestrated. Another difficulty which would arise if the cxirator 
could not obtain the sequestration of the estate, is that creditors 

(7) See note (2) page 55. (8) See note (1) page 54. 

£2 
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1883 might decline to take out letters of administration, and the bene- 
JniheEatateqf^^^^^ effect of the Insolvent Court to do right and justice to the 
Sabine, creditors would be frustrated. 

Appeal allowed. Costs to be first charge 
on the first assets. 

Attorneys for the curator ; Bradley Jt Son, 



May 13. 



Ex PARTE POWER. 
. "InUnial communication" between licensed premises and place of public resort — 

'^^ * ^^^^^ ^*^^ ^^"^ ^^^' ^^' ^^^* *^- ^• 

II indeyti't J. Wliere people cannot get from a theatre to a public-house by a passage covered 
all the way, there is no "internal commonication" within the meaning ^f sec. 9 
of the Police Act, 

PROHiBmoN to restrain Mr. Buchanan, S.M., and District- 
inspector Lenthall from further proceeding on an order made by 
the said magistrate whereby Mary Power was convicted and fined 
for having allowed to be used an internal communication between 
her licensed house and the Theatre Royal, a place of public resort 
not licensed for the sale of fermented and spirituous liquors, on the 
ground that the magistrate was in error in holding the communi- 
cation complained of to be an " internal communication" within 
the meaning of sec. 9 of the Police Act (17 Vict. No. 31). 

The evidence of District-inspector Lenthall, so far as material 
to this report, was that on the 9th November last he saw a 
number of people during an intermission at the theatre, whicli 
joins the defendant s premises, leave the theatre and go across a 
right-of-way or passage into the bar of the defendant's house, 
where they were served with liquor. There are four doors open- 
ing from the bar into the passage. On the opposite side of the 
passage are the entrances to the family circle and pit, and at the 
end is the stage entrance. The entrance to the passage from 
Castlereagh-street is closed at night by a pair of iron gates; when 
closed there is no other exit except through the theatre or the 
defendant's house. The passage, as far as the bar continues, is a 
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covered one, the premises overhead being a portion of the de- iss3 
fondant's licensed premises. The width of the gateway is about Ex parte 
eight feet. The defendant cannot get to her back premises with- Poweb. 
out going through this right-of-way or through the bar. The 
pit and family circle doors are just outside the covered way. 

Reid for the applicant; Healey for the respondent. 

The CouBT (1) made the Rule absolute. The conviction was 
clearly erroneous. This case was not at all like the case of Ex parte 
Svllivan (2), or Ex parte Dixon (3). Here people who wish to be 
supplied with liquor cannot get from the theatre to the hotel by 
a passage covered in all the way. 

Rule absolute, ivithout costs. 

Attorneys for the applicant: Gannon <fc M'Laughlin. 
Attorney for the respondent: The Crown Solicitoi\ 

(1) Sir J. Martin, C.J., and Win- (2) 3 N.S.W. L.R., 361 n. (2). 
DEYEB, J. (3) 3 N.S.W. L.R. 358. 



BROUGHTON v. VINCENT. May 4. 

Practice— Interlocutory order aa to costs— Order made rule of CourtStt-off against Martin C.J. 

cosU of action, Windeyer, J. ,' 

The plftintiff obtained an order of the presiding judge for the postponement of the innes J 
trial, which order directed that the plaintiff should pay the costs of the postpone- 
ment. The action was afterwards tried, and the plaintiff obtained a verdict. On 
the first day of the following term the Court, on the application of the defendant, 
made the order of the judge a rule of Court, but directed that the order should lie 
in the office of the Supreme Court for a week. Within the week the plaintiff 
moved to have the order rescinded, on the ground that he was entitled to set off 
the costs of the action, which had not then been taxed, against the costs directed 
to be paid by the interlocutory order. 

Heild^ that the application must be granted: because the application to make the 
order a rule of Court was an unnecessary proceeding, and was made at a time 
when the defendant was aware that a set-off existed as to the interlocutory costs. 
Application granted, but without costs. 

Motion to rescind order of 30th of April, making the order of 
Faucett, J., of 15th December, 1882, a rule of Court. 
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1883 On 15th December, 1882, when the action came on for hearing, 

Broughton *^® plaintiff was not ready for trial, and he obtained the order of 
V. the presiding judge, Mr. Justice FavA^tt, for a postponement, the 
order directing that the plaintiff should pay the defendant the 
costs of the postponement. When the defendant's costs on this 
interlocutory order came before the Prothonotary to be taxed, the 
plaintiff objected to the amount claimed as defendant's witnesses' 
expenses. This delayed the taxation. Finally costs of defendant's 
witnesses were allowed, and on 26th April, 1883, his bill of costs 
was taxed at 901, Is. lOd. The action was tried on 6th, 7th, and 
8th March, 1883, and resulted in a verdict for the plaintiff. Plain- 
tiff's costs have not been taxed. 

On 30th April, the first day of term, the order of Faucett, J., 
was made a rule of Court, on the application of the defendant; 
but it was directed that the order should lie in the office of the 
Supreme Court for a week. 

Darley, Q.C. {H, F, BaHon with him), for the plaintiff, now 
moved to set the order aside, — We are entitled to set off our costs 
against the costs of the interlocutory order. Reg. Gen. Hilary 
Term 1863 ; Stephens v. Weston (1) ; Chitty' s Archhold (12ih ed.) 
725 ; Marshalljon Costs 312 ; Gray on Costs 516. 

Stephen, Q.C. (Donovan with him), for the defendant— It was 
intended that the costs of postponement should be paid before the 
plaintiff continued the action ; but it is not necessary that the 
payment of costs should be made strictly a condition precedent: 
Doe V. Carter (2). That case is the same as this, substituting the 
plaintiff for the defendant. 

[Sir J. Martin, C.J. The postponement there was upon the 
defendant " undertaking to pay the costs of the day."] 

In Halliday v. Latves (3) interlocutory costs were set off against 
final costs. The special facts of this case take it out of the rule. The 
plaintiff's application is premature, their costs have not been 
taxed. We are not issuing execution. 

(1) 3 B. k C. 535. (2) 8 Bing. 330 ; 1 Dowl. Pr. Cas. 269. 

(3) 3 Bing. N.C. 774. 
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Darley in reply — ^The prothonotary may set off the costs with- 1883 

out any order of the Court; the defendant, knowing that it was the Brouohton 
duty of the prothonotary to set off these costs, has applied for an vincknt 
attachment, and the order ought to be rescinded. 

Sir J. Mabtin, C.J. When the trial of this action came on 
before Mr. Justice Faucett last December, the plaintiff applied for 
a postponement. His Honour then ordered the postponement of 
the trial to a particular date, and directed that the plaintiff 
should pay the costs of the day. The defendant when that 
application was made, might have asked the judge to make it 
a condition precedent that these costs should be paid before the 
trial was had, or that they should be paid by a certain time if 
taxed. But, the order not being made in that way, the trial came 
on, and the plaintiff obtained a verdict. On the first day of this 
term, when the time had elapsed for filing a memorandum apply- 
ing for a new trial, and when the plaintiff was entitled to judg- 
ment, the defendant obtained a Rule that the order of Mr. Justice 
Faucett should be made a i*ule of Court. 

With reference to any costs outstanding to be paid by the plain- 
tiff to the defendant, the law is clear that, as to these interlocutory 
costs, no order having been made that the paymeut of them should 
be a condition precedent, the plaintiff is entitled to set off bis claim 
for costs against the costs ordered to be paid by him to the defend- 
ant ; there is an express rule of Court applicable to such a case. 
That was the position in which either side stood on the first day 
of this term, and the plaintiff required no order of the Court for 
the purpose of enforcing his right to the set-off, because that re- 
duction would take place on the prothonotary being made aware 
that the plaintiff was entitled to casts as against the defendant. 
Notwithstanding this state of facts, the order of Mr. Justice 
Faucett was made a rule of Court. Mr. Darley attended, and 
stated that he was prepared on behalf of the plaintiff to oppose 
the application ; and it was ordered that the rule should not be 
taken out for a week. An application is now made to set that 
order aside. 

I am of opinion that that application must be granted, because 
the application to make this order a rule of Court was an un- 
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1883 necessary proceeding, and because it was made at a time when the 
Brouohton defendant was aware that a set-off existed as to these costs. It 
Vincent. ^^ requisite that an order made by a judge, although sitting in 
Court, should be made a rule of Court, and the order that we are 
asked to rescind would be a good one except for the right of the 
plaintiff to deduct the costs of the action from those awarded by 
the interlocutory order. The application should be granted, but 
without costs. 

WiNDEYER, J., and Sir G. Innes, J., concurred. 

Application granted ivithout costs. 

Attorneys for plaintiff : Way <& Way, 

Attorneys for defendant : Oannon & M'LaugJdin, 



May 15. BAYLESS v. DIXON. 

Martin C.J. ^''<*^*^ — Mesne Process Act {3 Vict. No, 16), sec, 3 — 43 Geo, III,, c, 46, see. 2 — 
and * Money deposited in lieu of bail — Judgment of non pros, signed — Application 
Windeyer, J. to pay money out to the plaintiff. 

Defendant being arrested under a capias f deposited with the sheriff in lieu of 
bail the amount endorsed on the writ, with 8/. 8^. to answer costs. No bail was 
put in for him. Plaintiff filed no declaration, and the defendant signed judgment 
of non pros. On motion by the plaintiff that the amount deposited in lieu of bail 
(and which had been paid by the sheriff into Court) should be paid out to him on 
the ground that the defendant had not deposited with the sheriff 10^. costs, as re- 
quired by the Mesne Process Act (3 Vict. No. 15), sec. 3 : — 

Held, that in the absence of any rules of the Supreme Court, made under 
sec. 3 of the Mesne Process Act, the practice as to paying the money out of Court 
was governed by the Imperial Statute 43 Geo. III., c. 46 ; and that but for the 
judgment signed against him, the plaintiff would be entitled to have the money 
paid out to him ; but that before such order could be made the judgment must be 
set aside. 

Ordered that the judgment be set aside on payment by the plaintiff to the defen- 
dant of the costs of .entering up judgment ; on that being done it was ordered that 
the defendant should pay into Court an additional sum of 10^. for costs or give 
bail. If neither be done by the defendant, the money should be paid out to the 
plaintiff. 

Motion on behalf of the plaintiff* that the plaintiff should be 
at liberty to take out of Court the sum of 5Sl, 10s. 6d. 
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deposited by the defendant in lien of bail on the ground that no 1883 
bail had been put in, nor an additional sum of 101, paid into Baylbss 
Court for costs under the statute in that behalf. Dixon. 

On 18th April the defendant was arrested at the suit of the 
plaintiff under a writ of capias endorsed for bail for 50Z. 28. Gd., 
and the defendant in lieu of giving bail deposited with the 
sheriff's officer the sum of 581, 10s, 6d,being the said sum endorsed 
on the writ, with 81, 8s, to answer costs. The said sums were paid 
into Court. Bail was not put in for the defendant. The plaintiff 
filed no declaration, and the defendant signed judgment of non 
fn*os. 

Bruce Smith for the plaintiff. 

Sly for the defendant. 

Sib J. Martin, C J. In this case the plaintiff obtained an order 
to arrest the defendant, on the ground that he was about to leave 
the colony, and the defendant on his arrest paid the amount for 
which he was held to bail, with eight guineas costs, and he was 
liberated. Within a certain time after this he ought to have 
paid another sum of lOL, if he wished to allow the money paid 
in to stand in lieu of bail to the action, and these two amounts 
together would have remained in the hands of the sheriff in lieu 
of bail to abide the result of the action as security to the 
plaintiff. If he had not done that, another course he might have 
taken was to enter proper bail with sufficient security. But 
he did neither; he did not give security by making the addi- 
tional payment of 10?., and he did not obtain bail. The Court 
is now asked to direct the payment of this money out to the 
plaintiff. 

In opposition to, this application it is contended that the 
Imperial enactment, which provides for the case where such pay- 
ment has not been made, is not in force here. I cannot agree 
with that argument. Our " Mesne Process Act " (3 Vict. No. 15) 
is nearly a copy of the English Act 1 & 2 Vic, c. 110; and that 
Act, as well a*? the Imperial Act 43 Geo. III., c. 46, are both in 
force here, so far as they are consistent with each other. Sec. 3 
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of our Act (1) is taken from the 4th section of the Imperial Act ; 
but whereas sec. 4 directs that the practice shall be the practice 
then existing, here the practice as to proceedings subsequent to the 
deposit in lieu of bail is directed to be in accordance with 
such rules as shall be made. The Court has made rules as to certain 
cases, but in this particular case no rule has been made. We have 
to fall back on the English practice, and this amount of lOl, not 
having been paid in, the plaintiff, by the Act of Geo. III. (2), 
would be entitled to have the whole amount deposited paid out 
to him. 

That would be done except for this : the plaintiff^, instead of 
filing his declaration and beginning his action, thought that he 
had a right to take this money out of Court, and the other side then 
signed judgment of Tion proa. This judgment stands in the way 
of this application, for it would be absurd to allow the plaintiff to 
take money out of Court that does not belong to him. Before any 
order of that kind can be made, the judgment must be set aside. 
We order the judgment to be set aside on payment by the plaintiff 
to the defendant of the costs incurred in entering up that judg- 
ment ; on that being done, we direct that the defendant pay into 
Court an additional sura of 101,, in lieu of bail, or, if he likes, he 
may give bail. But if he does neither, in that case, after this 
judgment is set aside, the money should be paid out to the plain- 



(1) 3 Vict. No. 15, sec. 3, enacts: — 
"The sheriff . . shall, before the 
return of the said writ, but not after- 
wards, proceed to arrest the defendant 
thereupon, and such defendant, when so 
arrested, shall remain in custody nntil 
he shall have given a bail bond to the 
sheriff or other officer, or shall have 
made deposit of the sum indorsed on 
such writ of capias, together with ten 
pounds costs; and all subsequent pro- 
ceedings as to putting in and perfecting 
special bail shall be subject to the rules 
made or hereafter to be made by the 
Judges of the said Ourt for the practice 
of the Court in such cases." — 1 OL Stat, 
1107. 

(2) 43 Geo. III., c. 46, sec. 2, after 
enacting that persons arrested upon 
mesne process may, in lieu of giving 



bail, deposit in the hands of the sheriff 
the sum endorsed on the writ, together 
with 10/. to answer costs, and shaU 
thereupon be discharged from arrest, 
and that the sheriff shall pay into Court 
the money so deposited with him, 
enacts:—" . . and thereupon, in case 
the defendant or defendants shall after- 
wards put in and perfect bail . . the 
sum of money so deposited and paid 
into Court as aforesaid shall, by order 
of the Court . . be repaid to such de- 
fendant or defendants; but in case the 
defendants shall not duly put in and 
perfect bail in such action, then and in 
such case the said sum of money . . 
shall, by order of the Court . . be 
paid over to the plaintiff or plaintiffs in 
such action . . "—1 ChiU. Stat, (3rd 
ed.) 102. 
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tiff, as applied for now ; and we think that each party should pay 1883 
his own costs, except the costs of entering up the judgment. Baylkss 

V, 

Dixon. 
WiNDEYER, J., concurred. 



Ordei' accordingly. 



Attorneys for plaintiff: Daintrey A Jones, 
Attorneys for defendant : Bobberda Jk Son, 



LARKIN V. GRAHAM. May 18. 

Practice — Seizure by $her\ff' of goods of partnership — Interpleader issue — Money "72 T. pT~ 
paid into Court — Money paid out to succes^ul party, Wituieyer J.* 

The sheriff, in execution of a judgment by G. againat d seized goods and /„f^ j 
chattels which L. owned jointly with C. L gave notice to the sheriff that the ' 

goods were claimed by him, and required the sheriff to interplead. An inter- 
pleader order was accordingly made that on payment into Court by L. of 1202., 
the sheriff should withdraw from possession, and that the parties should proceed 
to the trial of a feigned issue, in which L. should be plaintiff and G. defendant, 
and that the question to be tried should be whether at the time, Ac, the goods 
and chattels were or any of them was the property of L. In pursuance of this 
order, L . paid the 1202. into Court. The issue was tried, and resulted in a verdict 
for the defendant G., the jury finding that L was a partner in the goods and 
entitled to one-third, subject to accounts. Previous to the trial of the issue, the 
partnership accounts had been taken in Equity, and it was found that the value 
of the partnership property was 131/., that L was entitled to 582. as a first charge 
on the assets, and that he was further entitled to one-third of the balance of 52^ 
remaining after paying the costs of the reference, and that C. was entitled to two- 
thirds, amounting to 33/. 

An order having been made by a Judge in Chambers that the 120/. should be 
paid out of Court to G., the plaintiff appealed to the Full Court, and asked that 
the money should be paid out to him, or that the prothonotary should be ordered 
to inquire what was the interest of C. in the goods, and that the value of such 
interest only should be paid out to G. 

The appeal was dismissed, with coats. 

Motion that the order of Mr. Justice Windeyer, made in 
Chambers on 27th March, may be set aside or varied, and that 
the moneys mentioned in the said order may be paid out of Court 
to the plaintiff, or that an account may be taken by the protho- 
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1883 notary of the amount of the interest of the execution debtors, 
Larkin Michael Cunningham and James Cunningham, in the partner- 
Gbaham. ^'"P pi^op^rt'y <>^ which the execution was levied. 

The facts were as follows: — On 28th February, 1881, the 
sheriff seized certain goods in execution of a judgment in an 
action by the present defendant Graham, against the two Cun- 
ninghams. 

On 1st March, the following written notice was given to the 
sheriff: — "Take notice that the goods and chattels and stock 
seized by you under the writ of ^ /a. herein at Picton, belong to 
and are claimed by Patrick Larkin of Mowbray Park, Picton, 
farmer, and should the same be sold by you after this notice, you 
will be held liable for damages therefor, and I hereby require 
you to interplead." 

On 4th March, an interpleader order was made that on pay- 
ment of the sum of 120Z. into Court by Larkin, the sheriff should 
withdraw from possession of such of the goods seized by him 
under the^. fa., as were claimed by Larkin. And it was further 
oi-dered that the parties should proceed to the trial of a feigned 
issue, in which Larkin should be plaintiff and Graham defendant, 
and that the question to be tried should be whether, at the time 
of the delivery of the writ to the sheriff, the goods and chattels 
seized by him as aforesaid, and claimed by Larkin, were, or any 
of them was, the property of Larkin. In pursuance of this order 
Larkin paid 120Z. into Court. 

On 26th March the issue was drawn up in the following 
terms: — " Patrick Larkin affirms and Adolphas Graham denies that 
certain goods and chattels at Mowbray Park, seized, &c., were, or 
some of them were, at the time &c., the property of the said 
Patrick Larkin." 

Shortly after this, Larkin filed a bill in equity against the 
Cunninghams for dissolution of their partnership, and for an 
account: and he obtained an interlocutory injunction staying 
proceedings under the intei-pleader order until after the deter- 
mination of the equity suit. 

On 4th May, 1881, a decree in the suit was made ordering the 
dissolution of the partnership as from 11th March last past, and 
that the accounts should be taken by a referee. 
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On 7th July the referee made his report that the value of the 1883 
partnership property was 131?., and that Larkin had paid 58Z. Larkin 
178. Sd. in excess of the amount paid by the Cunninghams to the ^ ^' 
partnership account, and that Larkin was therefore entitled to 
that sum as a first charge on the assets. That out of the balance 
of 722. 28. 4d the sum of 221. should be paid for the costs of the 
reference; and that the balance of 521, 28, 4id. was divisible 
pursuant to the terms of the partnership agreement between 
Larkin and the Cunninghams in three equal shares of IQl. 148. 
Id. each. 

The report of the referee was adopted by the Court, and on 
23rd August, 1881, orders were made giving the referee his fee of 
221. out of the 722. 28. M., and as to payment of costs out of the 
same sum. 

On 14th December, 1882, the interpleader issue was tried at 
Sydney, before Mr. Justice Faucett and a jury of four. The jury, 
by direction of His Honour, returned a verdict for the defendant, 
and found specially that Larkin " was a partner, and entitled to 
one-third of the whole property, subject to accounts that may be 
taken." 

On 27th March, 1883, the order of Mr. Justice Windeyer now 
appealed from was made, directing that the sum of 1202. paid into 
Court by Larkin be paid by the prothonotary to Graham, and 
that Larkin pay the costs of tiial of the interpleader issue. 

The plaintiff appealed from this order. 

Heydon in support of the appeal — We cannot ask for any 
alteration of the part of the order which orders us to pay the 
costs of the trial of the interpleader issue, but we do complain of 
the order that the whole of the 1202. should be paid out to the 
defendant. That money represents the chattels seized, and 
Graham s interest cannot be greater than his execution debtor's. 
Supposing that the chattels still existed in specie, can it be con- 
tended that Graham could sell them and pocket the whole pro- 
ceeds? It is submitted that he could only sell the interest of his 
debtors, the Cunninghams, in them: Holmes r. Merit ze (1). Why 
should he, now that the chattels have been turned into money, 

(1) 4Ad.&E. 127. 
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1883 receive more than if they had remained in specie ? The 120i. repre- 
Larkim sents the full value of the chattels, and the finding of this Court 
Graham. ^^ ^^ equity jurisdiction as well as the verdict of the jury in the 
interpleader issue, show that the Cunninghams are entitled to 
but a small share of the value of the chattels. We ask that the 
prothonotary shall inquire what the interest of the Cunning- 
hams is, and that their share only shall be paid to the defendant 
Graham. 

[Sir G. Innes, J. But the issue to be tried was whether the 
goods or any of them were yours. Have not the jury by their 
verdict found that none of them were yours ?] 

The verdict only amounted to a finding that none were ours 
exclusively, because we were joint owners with the Cunning- 
hams in every article; they did not find that we had no interest 
in the goods, bub the contrary. At the trial it was ruled that, 
under the issue, we had to show an exclusive ownership; the jury 
found that the goods were not exclusively ours; but that finding 
does not make them exclasively Graham's. We have suffered 
sufficiently for our mistake by losing the action and having to 
pay costs. The defendant should not get more than his due 
because we have made a mistake. Suppose the goods were worth 
20,000?. and the Cunninghams* share worth only IL; ought their 
creditor to get the whole of the 20,000i. of our money because we 
made a mistake in preventing the sherifi*from selling? 

Rogei*8 for the defendant was not called upon. 

Sir J. Martin, C.J. I conceive that possibly, I may say pro- 
bably, some injustice may be done to the plaintiff in this inter- 
pleader action by the refusal of this application. The facts are 
these : — An action is brought by the defendant in the interpleader 
issue against two persons, and judgment obtained against them. 
Goods supposed to be theirs are levied upon, and upon this levy 
being made the present plaintiff claims the goods, not as a 
partner with the execution debtors, but as his own personal pro- 
perty. The sheriff interpleads, and the matter being submitted to 
a judge the usual interpleader order is made, and it is ordered that 
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on paying the sum of 120?. into Court, or giving security for that 1883 
amount, the sale shall be stopped. The plaintiff, not saying any- larkin 
thing as to the interest that other persons had in the goods, gr^^i, 
thinks fit to pay this 1202. into Court, and so stops the sale. An 
interpleader issue is ordered to be tried, whether these goods did 
or did not at the time of the lodging of the writ belong to the 
plaintiff. The jury found a verdict for the defendant ; in other 
words they found that issue against the plaintiff. Now he says 
— and he said the same at the trial — although I claimed these 
goods as my own, and no suggestion as to my being a partner was 
then made, the fact is that I was a partner in these goods with 
the Cunninghams, and two-thirds of the goods belonged to me ; 
that being so I ought to have returned to me two-thirds of the 
1202., or, if that is not done, an inquiry should be made to 
ascertain what my interest is. It may be that it would be a just 
thing to the plaintiff that what is asked for now should be 
granted, but taking a broader view it would be unfair to the 
defendant. The plaintiff, by taking out the interpleader order, 
stopped the ordinary course of things. But for the claim which 
he made to be the owner of these goods they would have been 
sold, and the execution creditor would have had his money. He 
stopped the proceedings, and the interpleader issue was decided 
against him. If he paid too much, and paid in the 1201. on the 
assumption that the goods belonged to him, he must suffer for it. 
I think the application must be dismissed. 

WiNDEYEB, J. I am of the same opinion for the reasons which 
His Honour has given. It appears to me that to allow the 
plaintiff to come in now and claim a certain share of this amount 
might lead to the greatest injustice. If he had allowed the execu- 
tion creditor to go on with the sale, the creditor might have 
realised his claim in full. The creditor now may be deprived of 
what he might otherwise have realised. 

Sir G. Innes, J. I am entirely of the same opinion. The 
plaintiff had no right to interplead in the first instance ; he took a 
wrong course, instead of allowing the judgment creditor to enforce 
his claim, and obtain the benefit of his verdict against the judg- 



70 



CASES AT LAW. 



[N. 8. W. R. 



1883 



Labkin 

r. 
Graham. 



ment debtor. On the plaintiff's application these goods, of which 
he wrongly alleged himself to be the owner, were delivered up to 
him on his paying this amount into Court, and the jury found 
that the goods did not belong to him. It is exactly the same 
whether the goods or the money placed in substitution for them 
were the subject matter of the trial. The issue was whether the 
goods or the money representing them were or were not the pro- 
perty of the plaintiff. 

Application dismissed, with costs. 

Attorneys for plaintiff: Salter <& Barker. 
Attorney for defendant: T. M. Williamson. 



May IC. 



MOW SANG V. CfflSHOLM. 
Evidence — Identity of person executing power of attorney » 



Martin, C.J., 

w y^^ T TrespMS : plea, Uberum tenementum. Defendant claimed under a grant from the 
Wtndeycr, J. ^^^^ ^ Harriet C, made in 1810. In 1813, Harriet C. was married to J. 8., and 
left the colony. She never after returned. In 1868, a power of attorney purport- 
ing to have been executed in Dublin by Harriet S., and reciting that the maiden 
name of the person signing it was Harriet C, was received by Mrs. J. in Sydney, 
authorising Mrs. J. to sell the land. Together with this document, a declaration 
made by Harriet S. was sent^ stating that her husband was then dead. Mrs. J. 
conveyed under the power of attorney to persons under whom the defendant 
d^med. Previous to 1860, Harriet S. had corresponded with a lady in Sydney, 
and after that date, and until 1872, she corresponded frequently with Mrs. J. At 
the trial, Mrs. J. was called, and stated that^ from the contents of the letters, she 
believed that Harriet S., who wrote them, was the same person as the Harriet C, 
who had been her mother's bridesmaid. She had never seen Harriet S. The 
letters were not put in evidence. 

Held, that there was no evidence of the identity of the Harriet S. who executed 
the power of attorney, with the Harriet C. to whom the grant was made. 



Trespass to land at Bankstown : Plea, liberum tenementum. 

The title set up by the defendant was a grant from the Crown 
to Miss Harriet Carr in 1810. In 1813 Miss Carr was married to 
Joseph Savigny, and in the same year she left the colony and 
never afterwards returned to it. In 1868 a power of attorney, 
purporting to have been executed in Dublin by some one bearing 
the name of Harriet Savigny, and reciting that the maiden name 
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of the person executing it was Harriet Carr, was received in Syd- 1883 
ney by Mrs. Johnson, empowering her to sell the land. Together Mow Sano 
with this document, a declaration was sent, signed by Harriet ^- 

Savigny, that her husband was then dead. 

Previous to 1860, she had corresponded with a lady in Sydney, 
and after that date, until 1872, she corresponded with Mrs. Johnson. 

At the trial, Mrs. Johnson was called, and she stated that Mrs. 
Savigny was dead, and that the correspondence, which was an 
intimate and frequent one between her and Mrs. Savigny, stopped 
suddenly in 1872 ; she also stated that the Harriet Savigny who 
wrote these letters was the same person as Harriet Carr, who had 
been her mother's bridesmaid. She had never seen Mrs. Savigny. 
Some of the letters were placed in her hands, but none of the corres- 
pondence was put in evidence. No other proof was given of the 
identity of Mrs. Savigny with the Harriet Carr named in the grant. 
The land was sold in 1868 for about 30i., and conveyed by Mrs. 
Johnson under the power of attorney to persons under whom the 
defendant claimed. 

The action was tried on 29th and 30th November, 1882, before 
Windeyer, J, and a jury of four: verdict, by direction of His 
Honour, for the plaintiff, damages 101. The jury found : 1. That 
the Harriet Carr is identified with Mrs. Savigny. 2. That she is 
dead. 3. That her husband was dead at the time the power of 
attorney was executed in 1868. 

A Rule nisi to enter a verdict for the defendant, or for a new 
trial, having been obtained pursuant to leave reserved, on the 
ground that the verdict was against evidence : — 

Oti?en,Q.C.,andD(mcn;a7i, for the defendant, now moved to make 
the Role absolute — We have Mrs. Savigny's marriage certificate, 
and the original grant sent out by her to Mrs. Johnson ; also a 
declaration stating her identity with the Harriet Carr, to whom 
the grant was made, and the power of attorney. The letters pro- 
duced at the trial would, if admitted in evidence, have established 
by their contents that they could only have been written by 
Harriet Carr, and the signature to the letters was the same as that 
to the power of attorney. Since the conveyance in 1868, no 
objection has been taken to the title. The evidence before the 
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1883 jury, though not conclusive, was sufficient to justify 4iheir finding. 

1m^>wTsang There was also evidence of Mrs. Savigny's death. Mrs. Johnson 

^ ^* said she was dead ; she had been in close correspondence with her 

from 1860, and that correspondence suddenly ceased in 1872. From 

the presumption of the duration of life, she must have been dead ; 

she would be 86 at the time of the trial. 

Stephen, Q.C. {Coghlan with him), for the plaintiff, showed cause 
— The only evidence of identity is Mi-s. Johnson's belief, but she 
never saw Harriet Carr. 

Oiven in reply. 

Sir J. Martin, C.J. This was an action of trespass to land, 
and the material issue was on a plea of liberum tenefnientam. The 
plaintiff was in occupation of the land in dispute as tenant. The 
defendant claimed to be entitled to possession under a conveyance 
to himself, and in order to make out this plea he put in evidence 
a grant from the Crown of 30 acres of land to Harriet Carr made 
in the year 1810, the grantee being at that time a spinster. 

It was proved that in 1813 she was married to one Joseph 
Savigny, and that in the same year she left this colony, and never 
afterwards retunied to it. In the year 1868 a power of attorney 
was executed by Harriet Savigny, in which she described herself 
as the grantee, Harriet Carr, authorising Mrs. Johnson, a friend of 
hers in this colony, to sell this land of which she said she was the 
grantee. Mrs. Johnson, under that power of attorney, did sell the 
land, and by various mesne conveyances from the person to whom 
she conveyed, it came ultimately by a conveyance, dated April, 
1882, to the defendant, and that was the evidence of his title given 
at the trial. 

There was a controversy at the trial as to whether the land in 
dispute foimed a part of the land described in that grant, and there 
was a great deal of contradictory evidence given on that point, 
but that matter is not in question now before the Court, as the 
juiy must have found that the land for which the action was 
brought was part of the 30 acres originally granted to Harriet 
Carr ; and, besides, that is not a ground on which the Rule was 
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granted; it was granted on the gi*oiind that the verdict was against 1883 
evidence, because, it was contended, the defendant had proved the mjw San^ 
conveyance of the land to him. ^ ^• 

•^ ^ ^ ^ CUISHOLM. 

In order to show that this land was his, it was necessary for 
him to prove that Harriet Carr had hei*self, or by her attorney 
duly constituted, executed a conveyance of it. For that purpose 
a long correspondence was produced at the trial, which it is 
said passed between the person who executed this power of 
attorney and Mrs. Johnson, the person in whose favour it was 
made. Mrs. Johnson, being called, gave evidence that she 
never had seen Harriet Carr, who had been bridesmaid to her 
mother; but a long correspondence, up to the year 1860, had 
passed between Harriet Savigny and persons in this colony down to 
1860, and between the years 1860 and 1872 this correspondence, 
which it is said was carried on for fifty years, passed between 
Hariet Savigny and Mrs. Johnson. What this correspondence 
was, does not appear, because these letters were not tendered in 
evidence, so that the juiy might see whether they contained anj'^- 
thing to lead to the inference that the writer was Harriet Carr. 
The witness says that she was satisfied from the contents of the 
correspondence that the person writing to her was identical with 
the Harriet Carr who had been her mother s bridesmaid. But that 
question was not for her to determine, because it was immaterial 
wliether or not she thought that Harriet Savigny was the same 
person as Harriet Carr. If this correspondence was capable of 
showing that, it must, in accordance with the rules of evidence, 
be put before the jury. But these letters were not tendered, and 
the jury had no meai\s of judging of their contents. Therefore no 
reference could be made to the correspondence in order to show 
that the jury were right in finding that Harriet Carr and Harriet 
Savigny were the same persons. The mere fact that a correspond- 
ence existed which satisfied Mrs. Johnson as to the identity of 
these persons was not enough, therefore it is clear that those 
letters must be rejected in judging of this question. 

It is said that the grant is produced from the custody of 
Harriet Savigny; but where is the proof of it ? The grant 
was put in evidence, but it does not appear from whose cus- 
tody it came. The mere production of a grant cannot assist 

F2 
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1883 US in determining that Harriet Savigny and Harriet Carr were 

Mo^' Sang the same person. 

^ "• As to the possession, the land appeai^s to have been vacant until 

1878. There is no evidence as to the similarity of the handwrit- 
ing of Harriet Carr and of the person who executed this power of 
attorney. Ifc seems to mo diflSculfc to believe that there could 
have been a long correspondence carried on on the mistaken 
assumption that Harriet Savigny was the same person as Harriet 
Carr, whereas she was in fact some other person, seeing especially 
that the land was only sold for 30^., but we have to determine 
whether this verdict is right according to the laws of evidence. 
The defendant had to make out his plea, and he did not do it. 
The verdict was therefore right, and we ought not to disturb it. 

I have said nothing about the point as to whether the death of 
Joseph Savigny before the execution of the power of attorney 
was proved, because no proof has been given of the identity of 
Mrs. Savigny. 

WiNDEYER, J. When this matter came before me I had some 
doubt as to the course I should pursue as to the admission of this 
declaration. It appeared to me at tlie time that the evidence of 
the identity of the person making it was very loose indeed. I 
thought it better to direct a verdict for the plaintiff, reserving 
for the Court the question as to the admissibility of this declara- 
tion, and now that the matter has been argued one can still 
hardly help thinking that the evidence admitted was of a 
character likely to affect any jury, and induce them to come to 
the conclusion which they did in this case. But the question is 
whether the defendant was entitled in law to give the evidence 
which he did. 

Although the point is not altogether a clear one, yet looking to 
first principles it seems to me whatever the moral conviction of 
the jury on the point may have been, that this was not the kind 
of evidence to be admitted in a court of law. If evidence of this 
kind is allowed to be given the door would be open to varioua 
frauds, although I do not say that there is fraud or the suspicion 
of fraud in this case. I concur with His Honour in thinking that 
there was no evidence justifying the jury in coming to the con- 
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elusion they did as to the death of Harriet Carr. In giving this 1883 
decision, moreover, I am not uninfluenced by the consideration Mow Sancj 
that this decision is a safer one for the parties. If the plea was p ^' 
upheld, the decision of the Court would conclude them, whereas 
now it is still open to the defendant to pursue his claim further 
in an action of ejectment, when the sufficiency of the evidence 
will be submitted to the jury if these letters are brought before 
them. It is not for a witness to decide a question like this by 
giving his or her opinion. The opinions of witnesses are not ad- 
mitted in evidence except under peculiar circumstances or where 
the witnesses are skilled. 

Rule discharged with costs. 

Attorneys for plaintiff: Oannon Jt M'Laxfxjhlin. 
Attorney for defendant : Cahill, 



BARRACLOUGH r. ORIENT STEAM NAVIGATION COMPANY. jMay 11. 



Shipping — Delivery on wharf cu customary — Goods afUrwards lost by shipowners* 2Iartin C.J. 

negligtnee — Liability of shipowners. and 

Goods were shipped on board the defendants' vessel to be delivered at the port ' 

of Sydney to order or assigns, on payment of freight. The biU of lading then 
provided that " consignees or their assigns must be ready to take delivery of goods 
as soon as the ship is ready to discharge them, otherwise the master or agent shall 
be at liberty to land and warehonse the goods, or discharge them into a store, 
ship or hnlk, or into lighters or on a wharf, as customary, at the merchant's risk 
and expense . . the ship shall have a lien upon the goods for all freight and 
charges for which the goods are liable under the bill of lading." On 30th June, 
the ship began to discharge at the Circular Quay, which appeared to be a 
customary wharf. The goods consigned to the plaintiff were landed shortly after- 
wards. On 12th July, the plaintiff received the bill of lading from the consignor, 
and on 14th July, paid freight and obtained a delivery order. The goods, how- 
ever, could not be found, having been lost or stolen from the wharf by the 
defendants' negligence. In an action in the District Court on the bill of 
lading by the consignee against the shipowners, the Judge gave a verdict for the 
plaintifi^ on the ground that the goods were never in the power or dominion of the 
consignee, because of the existing lien for freight. On appeal : — 

Held, that if goods are placed on some customary wharf at a convenient time 
after the arrival of the vessel, in such a way as to be within the dominion of the 
person owning them, the liability of the shipowners is discharged ; and that as 
the shipowners had done all that they were bound to do, and as the consignee 
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1883 could have taken away the goods on paying the freight and charges due on them 
under the bill of lading, the shipowners were not responsible for the loss of the 



Babraclouou goods. Rule made absolute for a new trial. 

V, 

Orient Steau 

Navioatiok District Court Appeal. The plaintiff was William Henry 
Barraclough, and the defendants the Orient Steam Navigation 
Company. The plaintiff's particulars, so far as material to this 
report, were that in consideration of Thomas Barraclough causing 
to be shipped on board the ship Austral, in the port of London, 
certain goods of the said Thomas Barraclough, to wit, a case of 
books, the plaintiff, by a bill of lading, promised the said Thomas 
~ Barraclough that the said goods should be delivered at Sydney, 
certain perils and casualties only excepted, to the order of the said 
Thomas Barraclough or his assigns, he or they paying freight for 
the same. Averment that the said Thomas Barraclough endorsed 
the said bill of lading to the plaintiff, and that the delivery of the 
said goods was not prevented by any of the perils or casualties 
aforesaid. Breach, that the said goods were not delivered to 
• the plaintiff at Sydney aforesaid. 

The goods were shipped in London under a bill of lading 
containing the following terms: — "Freight payable at port of 
discharge. Shipped in good order and condition by Mr. Thomas 
Barraclough on board the Orient Line S.S. Austral . . one case 
books, being marked and numbered as in the margin, and to be 
delivered (subject to the exceptions and conditions hereinafter 
mentioned) in the like good order and condition from the ship's 
deck, at her anchorage (where the ship's responsibility shall 
cease) at the aforesaid port of Sydney (or so near thereto as she 
may safely get) unto order or to his or their assigns, on payment 
of freight for the said goods, with primage together with dis- 
bursements to be paid on delivery in cash, without discount." 

After a statement of the circumstances under which the ship 
would not be responsible for any loss or damage to the goods, the 
bill of lading provides: — " Consignees or their assigns must be 
ready to take delivery of goods as soon as the ship is ready to 
discharge them, otherwise the master or agent shall be at liberty 
to land and warehouse the goods, or discharge them into a store- 
ship or hulk, or into lighters or on a wharf, as customary, at the 
merchant's risk and expense . . the ship shall have a lien upon 
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the goods for all freight and chaises for which the goods are 1883 
liable under the bill of lading." Babraclough 

The Austral aiTived in the port of Sydney, and commenced to obibkt Steam 
discharge her cargo at the Circular Quay, on 30th June, 1882; Navigation 
there was evidence that early in July the case consigned to the 
plaintiff was seen on the wharf. 

On 12th July the plaintiff received from the consignor the bill 
of lading endorsed to him ; on 14th July he obtained a delivery 
order, and paid freight. The goods, however, could not be found, 
having "been lost or stolen while on the wharf. There was evidence 
that the. Circular Quay was an accustomed and a convenient 
wharf. 

Mr. D.C. Judge WUkiTison on 6th April gave a verdict for the 
plaintiffdamages lOL, and foimd specially — 1. that the plaintiff had 
no notice except general notice to consignees by advertisement 
(which it appears was given); 2. that the case was never in the 
power or dominion of the consignee because of existing lien for 
freight; 3. that defendants had not taken proper care of the 
goods on the wharf. 

A Rule nisi for a new trial was obtained on the grounds — 1. 
That according to the true construction of the bill of lading the 
defendants were not liable after landing the goods on the wharf at 
Sydney ; 2. That the plaintiff was not ready to take delivery 
within a reasonable time, and was guilty of laches disentitling 
him to maintain this action; 8. That the notice to consignees 
in evidence was sufficient notice to the plaintiff. 

Barley, Q.C. {Naahwith him), for the defendants, moved to make 
the Rule absolute — The goods were landed on a convenient wharf, 
and were there for several days before the plaintiff came for them; 
this was delivery to the consignee according to the clause in the 
bill of lading, and according to the custom of the port. In Tinsley 
V. Cook (1) and Virgoe v. Cook (2) there was no such delivery, be- 
cause in the one case the goods were so landed that the consignee 
could not obtain them, and in the other case the master of the 
ship himself detained the goods; here the consignee could have got 
them as soon as they were landed. 

(1) 2 N.S.W. L.R. 363. (2) 3 N.S.W. L.R. 102. 
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1883 [Sir G. Innes, J. I told the jury in Virgoe v. Cook (3) that if 

habbaclouoh the consignee for a moment was in a position to take the goods 
Orient Steam ^^^^ ^^^ wharf, the ship was discharged from liability.] 

Navigation 

Cot. rj^Q Chief Justice says in that case that the question was 

whether there was a landing of goods, " leaving the owner at 
liberty to take them away." We had indeed a lien for the freight, 
but no contest had taken place about freight as in Cooper v. 
Dovmward (4), where the goods were lost pending the dispute; the 
question as to the exercise of our lien had not arisen in this case. 
The express terms of the bill of lading bring this case as near as 
possible to Petrocochino v. Bott (5), the decision of which turned 
on the words " at the consignee's risk." 

[Sir J. Martin, C.J. Ought you not to have intimated to the 
consignee that you had no claim to the lien for freight in order to 
free yourself from liability. The expression in Cooper v. Down- 
ward (4) — ^* The consignee cannot physically be made to accept 
the goods, and the earner is not bound to deliver them until pay- 
ment of the price of their carriage" — at page 75 of the report is 
against you. If literally understood, it means that the goods are 
not at the disposal of the consignee unless no lien for freight 
exists.] 

That expression must be read in view of the facts of that case. 
In A.S.N', Co, V. Thurston (6), goods lying on the wharf were held 
to be within the dominion of the consignee. We submit that the 
finding of the District Court Judge was a finding wrong in law, 
and not a finding of fact at all, and should not be supported. The 
default was that of the consignor in not sending the bill of lading 
sooner, and is one for which the plaintiff* is liable and not we. 

Sly, for the plaintiff", showed cause — The goods would not be 
given up to us except on the production of the delivery order ; 
until the presentation of the delivery order the goods were in the 
possession of the defendants; they had a lien on them for the 
freight. Meyerstein v. Barber (7) is in point ; there, as here, no 

(.3) 3 N.S.W. L,R. 102. (6) L.R. 9 C.P. 355. 

(4) 9 S.C.R. 59. (6) 2 S.C.R., N.S. 259. 

(7) L.R. 2 C.P. 38, 661; 4 H.L. 31. 
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person was ready to take delivery of the goods and pay the 1883 
freight; the stop order referred to in that case is equivalent to a bahbaolough 

lien for goods. Oriewt'stram 

Navigation 

[Sir O. Innes, J. Meyerstein v. Barber (8) was an action 
between two persons who both claimed the goods, not an action 
between shipowner and consignee. It was held in that case that 
delivery of the goods to the consignee did not make the bill 
of lading mere waste paper. That is the view of the judges in 
the House of Lords, especially of Baron MaHin.] 

The decision of that case was that there had been no complete 
delivery under the terms of the bill of lading. Petrocochino 
V. Bait (9) was a case under the first clause, and where the freight 
had been paid. The duty of the shipowner under the second 
clause is to land the goods at a whai*f as customary, i.e, to land 
and store them, which was not done here. The bill of lading 
provides that the goods as soon as landed are to be at the mer- 
chant's risk ; the meaning of this clause is that when the goods are 
landed the shipowner is no longer liable as a carrier, but as 
a bailee; he is no longer an insurer, but is still liable for negligence: 
Mitchell V. Lancashire and Yoi'kafiire Bail, Co, (10), GiU v. Man- 
ckeUev Bail. Co. (11), Cah^a v. Bobina (12). The law laid down 
in these cases as to caiTiers by land is applicable to carriers by sea. 
That being so, the defendants, having lost our goods by their own 
negligence after delivery, are liable. The Court is bound by the 
decision of the District Court Judge on a question of fact : East 
Anglian Bail. Co. v. Lithgow (13). 

Darley in reply — By the bill of lading the consignee is to be 
ready to take delivery of the goods as soon as the shipowner is 
ready to discharge ; but he is not entitled to take the goods 
until he has paid the freight and the customs of the port. Pay- 
ment of freight is part of the consignee's readiness and willingness 
to take delivery of the goods, and he cannot by his laches in not 
having obtained a delivery order earlier make us liable. There 
is a difference between a lien for freight, as here, and the exercise 

(8) L.R. 2 C.P. 38, 661; 4 H.L. 3L (11) L.II. 8 Q.B. 186. 

(9) L.R. 9 C.P. 355. (12) 8 M. & W. 258. 

(10) L.R. 10 Q.B. 256. (13) 20 L.J., C.P. 84. 
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1888 of that lien as in Meyei'stein v. Barber (14). On landing the goods 
Barraclough on a wharf as customary, the contract contained in the bill of 
ORtENTSTEAM ^^'^'^ has bccn performed by the shipowner. The vitality of the 
^^ Cot"^^ bill of lading as a document of title to the goods still exists, as 
was determined in Meyerstein v. Barber (14); but the respon- 
sibility of the shipowner is over. The railway cases cited do not 
apply ; we were not bailees of the goods, but lienees. If we were 
bailees we were bound to insure, but it could not be'contended 
that such an obligation rested on us. 

[Sir G. Innes, J. Have you any case where there has been 
delivery of goods as to which a lien existed ?] 

The cases in this Court decide that a delivery on a wharf ia 
sufficient to discharge the shipowner. We were only lienees, and 
the plaintiff cannot by his laches constitute us bailees ; we have 
done all that we could ; it was no part of our agreement to give 
up our lien for freight. As to the two clauses referred to — the 
first only applies where the ship is at anchor ; the second is 
applicable where the ship is alongside a wharf. 

Sir J. Martin, C.J. This was an action brought in the Dis- 
trict Court, Sydney, against the defendants, to recover damages 
for the loss of a case of books shipped in the defendants'^ 
vessel, to be carried from London to the port of Sydney, under a 
bill of lading which, among other things, contains this stipulation r 
— " Consignees, or their assigns, must be ready to take delivery 
of goods as soon as the ship is ready to discharge them, otherwise 
master or agent shall be at liberty to land and warehouse the 
goods, or discharge them into a store ship, or hulk, or into lighters, 
or on a wharf as castomary, at the merchant's risk and expense.'* 
The plaintiff brought his action on that contract, and in his plaint 
he stated that the defendants promised that the goods shipped 
under the bill of lading should be delivered in Sydney to the 
order of the consignor or to his assigns, he or they paying freight 
for the same. The performance of conditions precedent is then 
stated generally, and then the plaint goes on to say that the said 
goods were not delivered to the plaintiff at Sydney as aforesaid. 

(14) L.R. 2 C.P. 38, 661; 4 H.L. 31. 
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At ihe hearing of the case before the District Court Judge, it 1883 
was proved that on the arrival of the vessel in Sydney, these Barbaclouoh 
goods were landed at the Circular Quay, and there was evidence orikntStkam 
that this is a customary and convenient place to land goods. ^^^^^^""^^ 
But although this case of books was proved to have been landed 
there from this vessel, yet when the plaintiff passed an entry and 
went to obtain possession, it was not forthcoming, it having been 
stolen or lost from the wharf*. On this state of things being 
proved, a motion was made for a nonsuit. The Judge declined to 
nonsuit, and gave a verdict for the plaintiff, and he found that 
the case " was never in the power or dominion of the consignee, 
because of existing lien for freight,'' and that " defendants had 
not taken proper care of the goods on the wharf.'' 

By the bill of lading freight was stipulated to be paid amount* 
log to 11, Ss, Id, There can be no doubt that the shipowners had 
a lien on these goods for the amount of that freight; they were 
not bound to deliver up the case until such freight was paid. 
There can be no question that, in order to constitute a deliveiy 
under a contract of this sort, there must be proof that the goods 
in question were delivered on the wharf in such a way as to be 
within the dominion of the owner — that we have held distinctly 
in two cases, following the authority of a case which was most 
.stoutly contested in the Common Pleas, in the Exchequer Cham, 
ber, and in the House of Lords, where the principles on which wc 
have acted are clearly laid down. In order to constitute deliver}', 
the case must be placed within the dominion of the consignee; but 
if there is delivery so as to be within his dominion, the liability 
of the shipowner is discharged. The Judge below held that the 
case was never in the power or dominion of the consignee, because 
of the existing lien. 

This is a matter of very great moment; because, although the 
amount in question here is only lOL, the points involved are of 
considerable public importance. During the progress of the 
argument I have again looked into the authorities cited in 
the former cases. My mind has fluctuated considerably, 
but I have come to the conclusion, and I am now clearly of 
opinion that my conclusion is a correct one, that the case was 
within the dominion of the plaintiff. By this contract the 
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1883 shipowner was bound carefully, and without any negligence, 
Babbaclough to caiiy this case to this port ; he was bound to deliver it, and 
Orient Steam ^^^^ entitled to demand payment of freight. If he did not deliver 
^^ Cot"^^ direct to the consignee, he was bound, at all events, to place it on 
some customaiy wharf at a convenient time after the arrival of 
the vessel, in such a way that it should be within the dominion 
of the consignee. It appears to me that this was done; the 
defendants could do nothing more under the contract to deliver it 
than they had done. Whether the plaintiff got it or not depended 
on himself; he could go for it, or send for it; it was within his 
power; it was delivered so as to be within his dominion, and he 
could send his dray and take it away, the defendants having 
done all they could do by placing the case so that the plaintifi 
could remove it. It does not matter that he might have been met 
by the wharfinger and asked to pay the freight, because he 
could take the case away on paying the freight. It being open 
to him to do so on making that payment, the case was within 
his dominion, and therefore there was a delivery by placing it on 
the wharf. I think that the Judge below took a wrong view of 
the law, and that a new trial should be granted. 

SiE.Q. Inkes, J. I am of opinion that the Rule must be made 
absolute for a new trial, and for the reasons stated by His Honour 
the Chief Justice. The plaintiff here was, so far as any action of 
the shipowner can be said to have interfered with him, master of 
the situation ; it was through no default of the shipowners that 
actual possession was not taken by him of this case. The ship- 
owners discharged their obligations under the bill of lading, when, 
after notice, they discharged this case on an accustomed whai-f, 
landing it over the ship's side and placing it within con- 
venient hours on an accustomed wharf. From that moment, 
so far as the shipowners were concerned, the goods were 
entirely within the dominion of the consignee. It matters 
not that, by reason of the plaintiff not having had the bill of 
lading, he was not ready then to take deliveiy; he was re- 
sponsible for the negligence of the shipper in not sending to him 
the bill of lading earlier. It in no way continues the responsi- 
bility of the shipowners under the bill of lading, that the 
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plaintifr was not ready to take delivery as soon as the goods 1883 
were landed. bI^ka^Zo^h 

Under the particular clause in the bill of lading to which qbientS 
1-eference has been made, the consignees are " to take delivery of Navigation 
the goods as soon as the ship is ready to discharge them." Within 
the meaning of that clause the defendants discharged their obli- 
gation as soon as they landed the goods at a convenient time 
on the accustomed wharf; and the defendants, in my opinion, 
had entirely got rid of their liability under the bill of lading 
at that time; their possession was simply this, that the goods 
were there within the control and dominion of the consiornee 
if he should fulfil his part of the contract, and if he should do 
so there was no right of the shipowners to withhold possession^ 
or exercise any control over the goods, the only possible right 
of the shipowners was a right of lieu which they might not have 
attempted to exercise, and I am by no means sure that they had 
not altogether parted with their lien by this deliveiy; so far as the 
right of the consignee was concerned to take the goods away, it 
was complete the moment they were landed at the wharf. 

The case of Meyerstein v. Barber (15), relied upon by Dr, Sly, as 
His Honour has pointed out, was very stoutly contested up to the 
House of Lords ; the judgments all agree, and unless the circum- 
stances of that case are closely looked at, particular passages in it 
would appear to give very great support to the contention of Di\ 
Sly, That case was followed to a cei*tain extent in Virgoe v. 
Cook (16), but Virgoe v. Cook is clearly not in point in this case, 
except that, so far as the principles involved, it is in favour of the 
defendants. Meyerdein v. Barber (15) was not a case of a contest 
between the shipowner and consignee, but between two persons, 
both claiming under the bill of lading and irrespective of the 
rights and liabilities of the shipowner ; and although there are 
general observations in that case of what constitutes delivery, they 
only mean, when looked at with reference to the circumstances of 
that case, that the bill of lading itself remains operative to carry 
with it the right of property and of possession to the goods named 
in it, and remains a symbol of property up to a period which had 
not been reached in the circumstances of that case. The posses- 
CIS) L.R. 2 C.r. 3S, C61; 4 H.L. 31. (16) 3 N.S.W. L.R. 102. 
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1883 sion of the shipowner a? against the holder of the bill of lading 
Babbaclouoh was not in question there. There is a passage in the judgment of 
Orient Steam ^^l^^y J> ^^ P^g^ ^^» ^ *^^ effect that even although there was 
^^ Cot"^^ a direct " stop " for the freight, the shipowner would be exone- 
rated from liability other than negligence. 

I am of opinion that the right to recover for negligence does 
not exist in this case, there having been a complete discharge of 
the obligation of the shipowners under the bill of lading; by 
delivery on the wharf, under the circumstances I have men- 
tioned, they got rid of all liabilities for the goods, and further 
responsibility could not be imposed on them, except by their own 
assent, the goods being within the dominion of the consignee, if 
he chose to perform his part of the contract. 

Rule absolute for a new trial ; each 
party to pay his own costs. 

Attorney for plaintiff: Sly, 

Attorneys for defendants : Salter <fc Barker, 
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,- "J. 77'j~ DuUd'mg contract ^Delay by inclement weather and by execiUion of extra tcork^ 
^^ ' '' liight to deduct penalty for over-time^BuUders' and contractors* condUion$t 
Lines, J. cJame 15. 

By articles of agreement the plaintiff contracted to build a house for the defend- 
ant within twenty weeks (weather permitting) from the date of execution, and to 
pay to the defendant 3^ per week after such time until the work should be com- 
pleted, such sum to be deducted from the contract money ; any direction by the 
architect to perform extra work was not to vitiate or annul the contract. 

By clause 15 of the builders' and contractors' conditions, as expressly incorpor- 
ated in the articles of agreement, '* The contractors are to complete the whole of 
the works on or before unless the works be delayed by reason of 

any inclement weather, or causes not under the contractor's control, . . . and 
then the contractors are to complete the works within such time as the architect 
shall consider to be reasonable, and shall from time to time in writing appoint ; 
and in case of default, the contractors are to pay or allow to the employer as 
and by way of liquidated or agreed damages the sum of I per for every 
or part of a during which they shall be so in default, . . . provided the 

architect shaU in writing certify that the works could have been reasonably 
completed within the time appointed." 
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The work was not completed until twenty-four weeks after the period agreed 1333 

upon. One week of the over-time was caused by reason of the inclemency of the 

weather, and two weeks over-time by the performance of extra work directed by Parlb 

the defendant to be done. The architect gave no direction in writing during ^* 

progress of the work as to when the contract should be completed, and made no ^^^^tikow. 
allowance for the three weeks over-time ; but he marked on the final certificate 
"Twenty-one weeks over-time." 

HtJd, that the provisions of clause 15 had not been complied with ; and that by 
reason of the delay of three weeks caused by no default on the part of the plain- 
tiff, the contract, as to its time of completion, was left at large, and the defendant 
could not deduct the penalty of 3/. per week for the twenty^one weeks over-time 
from the money due by him on the contract. 

Semble^ per Martin, O.J. That the blanks in clause 15 not having been filled 
up at the time the articles of agreement were entered into, the defendant could 
not avail himself of its provisions. 

Building Contract. Declaration: — money payable for work 
done and materials provided, and for money paid, and for money 
foand to be due on accounts stated. Plaintiff by his particulars 
claimed 384Z. for balance due on a contract for building a house. 

Pleas: payment into Couit of 321^., and as to the residue a set- 
off for money payable for liquidated damages due from the plain- 
tiff to the defendant under an agreement between them, by which 
it was agreed thatin consideration of a certain sum of money to be 
paid by the defendant to the plaintiff, the plaintiff should build 
and complete certain buildings for the defendant as therein men- 
tioned, on or before twenty weeks from 2nd June, 1881, and that if 
the plaintiff should not so complete the same as aforesaid on or be- 
fore that time, he should forfeit and pay to the defendant as liqui- 
dated damages 31. for each week, after the said twenty weeks, 
during which the said^ buildings should not be so completed as 
aforesaid. Averment: that the plaintiff did not complete the said 
buildings as aforesaid on or before the said twenty weeks, or for 
some twenty-one weeks afterwards, which period elapsed before 
this suit, whereby, &c. 

Fifth replication upon equitable grounds: — That after the 
making of the said agreement in the said plea mentioned, and 
before any of the said penalties had been incurred by the plaintiff, 
it was mutually agreed that the plaintiff should perform other 
works in addition to the works in the said first-mentioned agree- 
ment contained upon the following amongst other terms, that is to 
say that the plaintiff should perform the said works within a 



j^^; CASES AT LAW. ^N. S. W. R. 

1883 reasonable time for so doing. Averment: that the said additional 
Parle" works therein mentioned were so mixed up with the building 



Leistikow. 



and completing of the said buildings in the said agreement 
mentioned, being part and parcel thereof, that it became impossible 
to complete the said buildings in the said agreement mentioned 
until the said additional works therein mentioned were also com- 
pleted, as the defendant then well knew. Averment that the 
plaintiff' performed all the terms of the said agreement therein 
mentioned to be on his part performed, and had completed the said 
additional works in the said agreement therein mentioned within 
a reasonable time, and also at the same time completing the said 
buildings comprised in the said agreement in the said plea men- 
tioned. And the plaintiff fuither said that, using all due and 
reasonable despatch in that behalf, it was impossible for the 
plaintiff to have completed the said buildings comprised in the 
said agreement in the said plea mentioned within the said time 
in the said agreement by reason and in consequence of the 
premises, and the plaintiff thereby incurred the penalties in the 
said plea mentioned and not otherwise. Issue thereon. 

The sixth replication was substantially the same. There were J 

other counts in the declaration, on which the defendant succeeded. 

By articles of agreement dated 2nd June, 1881, it was agreed 
that the plaintiff was *'to complete . . . the whole of the . . . works 
within twenty weeks (weather permitting) from the date of these 
presents, and to pay to the proprietor (the defendant) the sum of 
3/. sterling per week after such time until the same should be com- 
pleted, and that such sum shall be deducted from the amount of 
this contract, and to perform the said works to the satisfaction of 
the architect . . . and that in case any alterations, deviations, or 
additions shall be directed by proprietor or the said architect in the 
nature of extra work during progress, such directions shall not 
be valid unless given in writing, and shall be performed by said 
contractor, subject to all the conditions under this agreement, and 
shall not vitiate or annul these presents; but the difference both 
as to time and value shall be computed by said architect, and 
added to or deducted from the time and amount of the present 
contract, and his decision shall be final and binding. . ." This 
agreement was signed by the plaintiff and defendant, and under 
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the signatures was written the following: — "This agreement is 1883 

signed by both parties, subject to the rules and bye-laws of the p^,^^g 

Builders' and Contractors* Association." , ^' 

Leistikow. 

Attached to the agreement were printed conditions, which were 
proved to be the rules and bye-laws referred to. 

Condition 7 of these rules and bye-laws was as follows :— 

*' Any aathority given by the architect for any alteration or addition in or to the 
works is not to vitiate the contract, but aU additions, onuasions, or variationst 
made in carryiog out the works, for which a price may not have been previously 
agreed npon, are to be measured, and valued, and certified for by the architect, and 
added to or deducted from the amount of the contract as the case may be, accord- 
ing to the schedule of prices annexed^ or, where the same may not apply, at fair 
measure and value." 

Clause 15 was as follows: — 

**The contractors are to complete the whole of the works within 
after the commencement of the same, unless the works be delayed by reason of 
any inclement weather, or causes not under the contractor's control, or in case of 
combination of workmen, or strikes, or lock-out, affecting any of the building 
trades, for which due allowance shaU be made by the architect, and then the 
contractors are to complete the works within such time as the architect shall 
consider to be reasonable, and shaU from time to time in writing appoint; and in 
case of default the contractors are to pay, or allow to the employer as and by way 
of liquidated and agreed damages, the sum of £ per for every or 

part of a during which they shaU be so in default, until the whole of the 

works (except as aforesaid) shaU be so completed, provided the architect shall, in 
writing, certify that the works could have been reasonably completed within the 
time appointed." 

The blanks in the printed form were not filled up. 
Clause 18 was as follows: — 

*' A certificate of the architect . . showing the final balance due or payable 
to the contractors, is to be conclusive evidence of the works having been duly 
completed, and that the contractors are entitled to receive payment of the final 
balance , . ,*' 

The works were not completed until twenty-four weeks after 
the time fixed by the contract. It was admitted that one week 
of the delay was caused by inclement weather, and two weeks of 
overtime were spent in the construction of extra work ordered 
by the defendant. There remained twenty-one weeks, for which 
the defendant claimed to deduct the penalty of 3^. a week. 

No notice in writing was given during the progress of the 
work by the architect, under clause 15 of the conditions, as to 
what would be a reasonable time in which to complete the 

NJ3.W.R., Vol. IV., Law. G 
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1883 works, nor did he certify in writing under that clause; but he 

Parle wrote on the final certificate " twenty-one weeks overtime." 

Leistikow ^^ these facts being proved and admitted, Sir G. Innea, J., 

who presided at the trial, directed a verdict for the plaintiff, with 

63Z. damages. The jury found the delay was not caused by the 

defendant 

On 17th November, 1882, a Rule nisi for a new trial was 
obtained, on the ground that His Honour's direction was wrong. 

Pilches' {Sly with him), for the defendant, now moved to make 
the Rule absolute — The delay not having been caused by us, we caa 
deduct the penalty. The contract, by providing that the making 
of additions or alterations shall not vitiate the contract, governs 
the 15th clause of the conditions. The architect is to be the 
judge of all differences as to time and value. It was held in 
the Exchequer Chamber, in the case of Roberta v. Btii^ Commie- 
aionera (1) that the plaintiff could not set up as an answer to the 
defendant's plea what occurred by his own default. In that case 
the plaintiff admitted his default : here it is found by the jury 
that the delay was not caused by the defendant, and the architect 
allowed an extension of time for three weeks, and stated on the 
final certificate that the plaintiff was twenty-one weeks over 
time. We also cite Holme v. Guppy (2). 

[Sib J. Martin, C.J. The architect must comply with 
clause 15, and state at what time the work is to be completed.] 

Stephen, Q.C. {CogKlan with him), for the plaintiff, showed 
cause — ^By the agreement the works are to be completed "within 
twenty weeks (weathw permitting)." If anything occurs to give 
the go-by to the exact period within which the work is to 
be done, the question is left at large: Holme v. Guppy (2). 
Clause 15 means that the architect is to pve notice during the 
progress of the work, so that the builder may make his arrange- 
ments accordingly, and he is to certify before the work is finished : 
Russell V. Viscount Sa Da Bandeira (3). Our case stands with- 
out the 15th condition, but if that condition is part of the contract, 

(1) L.R. 5 C.P. 310. (2) 3 M. & W. 387. (3) 32 L.J., C.P. 68. 



VOL. IV.] CASES AT LAW. 89 

we say that it was not complied with. The penalty will not be 1883 
enforced unless the contract is strictly followed. Part of the parlb 
woi'k was to alter a sewer, and that could not be done because the lmshkow 
corporation would not give its consent, and that work was not 
completed until the day before the final certificate was granted. 
We were delayed in completing the work by a matter not within 
car control 

PUcher in reply — The last point taken is not open to the de- 
fendant Is there any case in which it has been held that where 
boUi parties agree that only one-half of the work shall be done, 
no right exists to enforce the penalty? The blanks left in condi- 
tion 15 are a patent ambiguity, and they cannot be filled up by 
other evidence. The parties considered that they had in the 
agreement dealt with the matters mentioned in the 15th condi- 
tion. Holmes v. Ouppy (2) is no authority for the contention 
that if work is stopped for a week by inclement weather the 
contractor will be justified in delaying the completion of his 
contract for a year. We admit that if the delay were caused by 
our own default, the time for completing could not be appor- 
tioned; but we were not in de&ult. 

Sir J. Martin, C.J. It is contended that the verdict of the 
jury was erroneous, inasmuch as by the terms of the special con- 
tract made between these parties, the work was to be done 
within twenty weeks, and it was not done until twenty-four 
weeks after the time stipulated by the agreement. As to three 
of these weeks, it is admitted that the plaintiff was not in default, 
one week overtime having been allowed by the architect on account 
of inclement weather, and two weeks having been allowed for the 
performance of extra work.. But in addition to these three weeks 
there was an admitted delay of twenty-one weeks, for which a 
penalty of 3{. per week was alleged to be due. By the contract 
it is provided, among other things, that the plaintiff was to do 
the work, according to plans and specifications, within twenty 
weeks, weather permitting, from the date of such contract, and 
that the contractor was to pay the proprietor 3?. per week from 

12) M. & W. 387. 
G 2 
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1883 the expiration of such time until the work was completed. At 

p^^j^ the end of this agreement is a memorandum that it is signed by 

^' both parties, subject to the rules and by-laws of the Builders' and 

LeISTIKOW. '^ » * . .. mi i. 1 1 1 ii . ■ 

Contractors Association. There was attached to the contract a 
prmted memorandum, containing the conditions to be observed. 
Independently of the effect of this paper being annexed to and 
appearing to form part of the contract, it was proved that these 
were the conditions referred to in the memorandum, and we must' 
take it that they are part of the agreement. Clause 15 of these 
conditions contains a number of blanks. It is said that under 
this contract, these works not having been completed until 
twenty-one weeks after the time agreed upon, the defendant was 
entitled to deduct 31. per week during that period. Two ques- 
tions arise here — first, as to the meaning of the contract, apart 
from the memoitindum annexed; and second, as to the meaning 
of the contract and conditions read together. 

First, as to the meaning of the contract standing by 
itself. I am of opinion that this case is decided by Hohiie v. 
Guppy (4). Substantially, almost literally, the contract there is 
the same as the one here. In Holme v. Ouppy, the date fixed 
for the completion of the work was " within the space of four 
months and a half next ensuing the date of the agreement" 
Here, the reason why this work could not be done within the 
twenty weeks was that its completion was prevented for 
one week by the state of the weather, and that two weeks 
were employed in doing some extra work required by the 
defendant. Under these circumstances, I think, on the authority 
of this case, that the penalty cannot be enforced ; and that the 
contention on behalf of the defendant is erroneous. It appears 
to me, apart from the fifteenth clause, that he has no right to de- 
duct 31. per week, inasmuch as the performance of the contract 
within the time specified was rendered impossible by the defend- 
ant himself, who required the work to be done, and so left the 
contract at large. The view taken by His Honour at the trial 
was a correct one. 

I am further of opinion — if it were necessary to decide the 
point, which in my view of the case it is not — that these blanks 

(4) 3 M. & W. 387. 
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could not be filled up, and it is impossible to import into them iS83 
the words which it is proposed to insert. But if they had been tarlb 
so filled up I think there was still no right to make these deduc- r ^' 

*^ ° Lei.stikow. 

tions, because it was not proved that a document in writing was 
signed by Hie architect from time to time requiring the contractor 
to complete the work within a particular time. The considera- 
tion of that clause is not necessary for my judgment, because I 
think this case is within the decision of Holme v. Gtippy (5), on 
which I base my judgment. 

Sir G. Innes, J. I concur in thinking that the Rule should be 
discharged. The contract stai*ts with the statement that the 
work is to be done within twenty weeks, weather permitting. 
Stopping at these words, it seems to me that, the weather not 
permitting, unless we make use in the defendant's behalf of the 
printed conditions, he has no claim to deduct the amount of the 
penalty. Without considering the effect of extra work,it was clearly 
in evidence that by reason of the unfavourable weather the work 
could not be done within the time specified, and the contract, as 
to time, was therefore left at large. The only right the defendant 
had to deduct for overtime was by reason of the failure of the 
contractor to complete within the twenty weeks there mentioned. 
It seems here that, by reason of a delay caused by the inclemency 
of the weather, the defendant must be excluded from deducting 
for overtime. 

Then, was provision made for this particular case? If these 
printed conditions are to be considered as part of this contract, 
the provision in clause 15 was made in the interests of the 
defendant. By this clause it is provided : — [His Honour read the 
clause.] So that if the defendant, or his architect, had complied 
with the fifteenth clause, it would not have been open to the 
plaintiff to say that by reason of the inclement weather he could 
not complete the contract within the time specified. I agree that 
it is unnecessary for the plaintiff's case to import into the 
contract the provisions of sec. 15 ; and looking at this document 
it seems to me that there is no right to make the deduction under 
the circumstances existing here. I venture to differ from His 

(5) M. & W. 387. 
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1883 Honour as to the filling up of the blanks in clause 15. But it is 
Parle" unnecessary for me to decide that point, because in any case the 
T ^ plaintiflF'eQually fails. 

As to the delay of a fortnight through the extra work, I con- 
cede to Mr. Pilcher that it may be covered by the provisions in 
the agreement, and in clause 7 of the conditions. Taking it that 
directions to do this extra work were given in writing, thej^ 
may cover the extension of the time for these two weeks ; but 
such directions do not allow for the delay caused by inclement 
weather. Holme v. Gwppy (G) was decided on the principle that a 
man cannot take advantage of his own wrong, and the principle 
of the decision in that case applies here. The plaintiff was ex- 
cused from complj'ing with the provision of the contract, and 
there is nothing to show that he entered into a new contract, 
to be completed in twenty-one weeks. 

I have looked at the •case of Jomes v. 8L John* 8 College, 
O^foi'd (7). That was the converse of this case. There the 
contract was to execute not only the work specified, but also all 
alterations, within the time prescribed in the contract. Here the 
defendant has contracted that, if inclement weather interfered 
with the work, no penalty was to be deducted unless the provisions 
of clause lo were complied with ; and under the circumstances of 
this case the plaintiff has been absolved from the penalties by the 
defendant's neglect to comply with the provisions of that clause. 

Rtde discharged, tvith costs. 

Attorneys for plaintiff*: Gannoiv & M'Laughlin, 
Attorneys for defendant: Spain <k Salwey. 

(6) 3 M. & W. 387. (7) L.R. 6 Q.B. 115. 



VOL. IV.] CASES AT LAW. 93 



FESQ AND Another v. MORGAN (Administratrix). 18S3 

SAME V. MOKGAN. 



May 9, 

DeU dfie by defendant as adminUtralHx^Debt subsequently incurred by Iter in indi- 
vidual character — Payments not appropriated do notyo to discharge debt due by Martin, C.J., 
her as administratrix — Statute of Limitations — Acknowledgment of debt by ad- . *^ ^ 
nUnistratrix not equivalent to a promise to pay — Accounts blended — Subsequent 
promise topay. 

The plaintiffs in 1876 supplied goods to the defendant*a husband, and after his 
death and after the appointment of the defendant as administratrix to the estate of 
her late hnsband they supplied otlier goods to the defendant in her individual 
character. For some time the plaintiffs furnished the defendant with separate ac- 
counts of the money due by her as administratrix, and in her individual character 
respectively. The defendant in her replies asked for time, and did not deny her 
liability, but did not make an express promise to pay the debt due by her as 
administratrix. Afterwards the plaintiffs sent the two claims in one account, not 
distinguishing the debts due by the defendant in her two capacities. The defen- 
dant in reply made general promises to pay, but did not specifically promise to pay 
the debt due by her as a<iministratrix. She also paid small sums on account. 

Held, that in the absence of any directions the plaintiffs had no right to appro- 
priate the payments towanis the di.scharge of the debt due by, the defendant as 
administratrix : and that the payments made went to discharge pro tanto the debt 
due by the defendant in her individual character : Ooddard v. Cox (2 Stra. 1194) 
followed. 

Held also, that there was no evideiice of a promise to pay the debt due by the 
defendant as administratrix sufficient to meet a plea of the Statute of Limitations, 
In order to take a debt due by an administator in his representative character out 
of the operation of the statute there must be an express promise in writuig to pay 
such debt. An acknowledgment of indebtedness, from which, in the case of a 
debt dne by a person in his individual character, a promise to pay the same may 
be implied, is not sufficient to prevent the operation of the statute where the debt 
is due by a person as administrator. 

New Trial Motions. The actions were begun on 8tli June, 
1882. 

Declaration in the first action against the defendant, adminis- 
tratrix of the estate of Harry Winter, deceased, for money payable 
by the defendant as administratrix as aforesaid for goods sold and 
delivered by the plaintiffs to the said Winter, and for goods 
bargained and sold, and for interest, and for money found to be 
due on accounts stated. The plaintiffs by their particulars claimed 
74i. 4f8. Sd., being the balance of 1011. 4:$, 3d., money due for goods 
supplied by them to Winter on 1st May, 1876, credit being given 
for payments amounting to 271. 
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1883 Pleas : plene administravit, and the Statute of Limitations. 

Fesq Issue thereon. 
MoBQAN Declaration in the second action against the defendant per- 
sonally for money payable for goods sold and delivered, and for 
goods bargained and sold, and for money due on accounts stated. 
Plaintiffs in their particulars claimed 462. Is. lid. for goods sup- 
plied to the defendant in 1878. 

Pleas : as to 27L part of the plaintiffs' claim, satisfaction and 
discharge by payment; and as to the sum of 192. Is, lid., being 
the residue of the amount claimed by the plaintiffs, payment of 
that sum into Court. Issue on the first plea. 

The two actions were tried together before Windeyer, J., and a 
jury of four, on 27th November, 1882. 

It appeared that on 1st May, 1876, the plaintiffs, wine and spirit 
merchants of Sydney, supplied Winter, the defendant's then 
husband, with goods to the value of lOlZ. 4«. Sd. These were the 
goods in respect of which the first action against the defendant 
as administratrix was brought. On 15th September, 1876, 
Winter died intestate ; and on 24th October letters of adminis- 
tration of his estate were granted to the defendant, his widow. 
She was afterwards married to John Morgan, who died before 
May, 1878. 

On 15th May and 16th July, 1878, the plaintiffs supplied the 
defendant, then the widow of Morgan, with goods to the value 
of 462. Is. lid,; these were the goods in respect of which the 
second action against her personally was brought. 

Between 8th December, 1880, and 9th May, 1882, the defend- 
ant made several small payments on account to the plaintifl^, 
amounting altogether to 191, Two previous payments of 3L and 52., 
for which credit was given in plaintiffs' particulars, turned out 
to have been made on account of the defendant's personal liability 
only. Plaintiffs' contention at the trial was that these payments of 
192. not having been expressly appropriated by either party, went 
to discharge the debt for which the defendant was liable in her 
representative character, and that they had taken the right course 
in crediting the defendant, as administratrix, with these payments 
in the particulars in the first action. The defendant's contention 
was that those payments ought to go in reduction of her personal 
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indebtedness in respect of which she was sued in the other action 1883 

brought against her personally; and that her plea in that action ^^ 

of satisfaction by payment was therefore made out. ^, ''• 

^ ^ '^ Morgan. 

A long correspondence between the plaintiffs and the defend- 
ant was put in evidence, for the purpose of taking the debt due 
by the defendant as administratrix out of the operation of the 
Statute of Limitations by showing that she had promised to pay 
the money due by her as such administratrix. 

Between 1878 and 1880 the plaintiffs wrote several letters to 
the defendant, enclosing separate accounts, headed : — " The estate 
of the late Mr. Harry Winter in account with Fesq & Co.," and 
"Mi-s. Morgan, in account with Fesq & Co" respectively. The 
plaintiffs during this time were pressing for payment, and the 
defendant was asking for time; proposals were made for giving 
the plaintiffs security, but they came to nothing. The de- 
fendant, however, did not expressly promise to pay the debt due 
by her as administratrix. 

On 8th December, 1880, the plaintiffs sent a memorandum 
headed, " Mrs. Morgan, in account with Fesq & Co.* To balance of 
account rendered, 146i. 98. 6d; credit by cheque, 6i. — lill. da. 6d" 
This 52. was the first payment made by the defendant, except the 
payment of 81, which, it was admitted, was made on her private 
account; the total sum of 1412. 98. 6d. included the amount then 
due on both accounts. 

On 31st March, 1881, the defendant sent another 51. On 16th 
July she wrote, "If you can let me have a little time until I am 
settled, I will send you as much as I can." On 5th October she 
wrote regretting that she had not been able to " send you some- 
thing off my account" On 6th January, 1882, she wrote, " You 
can rest sure that whenever it is in my power I shall forward 
to you whatever money I can for your kindness in waiting so 
patiently for a settlement, but I trust to make the debt which I 
owe you a great deal smaller before long." On 3rd March she 
wrote, " I am willing to pay every farthing, but interest I am 
not able to pay. I am willing to pay you at the rate of il, per 
month, and that is all I possibly can do." She paid 5L on 25th 
February, and 4Z. on 9th May. In June, 1882, in reply to a letter 
from plaintiffs' attorney asking for payment, defendant wrote, "I 



V. 

Morgan. 
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1883 am willing to pay all I owe if I get time." The writs in the two 
Fbsq actions were issued on 8th June, 1882. 

The jury returned a verdict for the plaintiffs in both actions ; 
in the first action against the defendant as administratrix for 
82i. 48. 3d; and in the second action for 19L, giving credit to 
this account for the payment of 81. previous to 8th December, 
1880. 

On 13th February, 1883, a Rule nisi for a new trial was granted 
in the two actions on the following grounds : — 1. That the plain- 
tiffs could not in law appropriate to the credit of the debt due by 
the defendant as administratrix the moneys remitted by the de- 
fendant to them ; but the moneys remitted by the defendant to 
the plaintiffs should have been placed to the credit of her private 
debt. 2. That there was no promise in law made by the defend- 
ant sufficient to take the debt sued for in the action against her 
in her representative character out of the operation of the 
Statute of Limitations, 3. That the verdict was against evi- 
dence and the weight of evidence. 

Cohen, for the defendant, now moved to make the Rule absolute 
— The plaintiffs have no right to appropriate the payments in 
discharge of the account against her as administratrix. After 
bringing separate actions they cannot now say that by making 
payments on the mingled accoimts we acquiesced in treating them 
as one account. There is no right in the plaintiffs to appropriate 
the payments to the debt due by the defendant as administratrix: 
Goddard v. Cox (1), where the reason is given thus: — " But as to 
the demand against her as executrix, the validity of which de- 
pended on the question of assets, and manner of administeiing 
them, he was of opinion the plaintiff could not apply any of the 
money paid by the defendant to the discharge of that debt." A 
mere appropriation by the creditor of payments does not of itself 
raise the promise necessary to make defendant liable for the 
balance : Harlock v, Ashbeii^y (2). Payments will not be appro- 
priated to revive a debt barred by the statute : Kash i\ 
Hodgson (3). 

(1) 2 Stara. 1194. (3) 6 De G. M. & G. 574 ; 25 L.J., 

(2) 19 Ch. Div. 539. Ch. 186. 
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[Sm J. Martin, C.J. The general principle is that a payment 1883 
is f^propriated in discharge of the older debt.] fesq 



But it does not constitute a promise to pay the balance. There 
is no appropriation in law by the creditor until it is assented to 
by the debtor : Sinwon v, Ingham (4). 

[Sib J. Martin, C.J. That case only decided that the creditor 
was not boimd by the appropriation until he had communicated 
it to the debtor; the same was held in PHnce v. Oriental 
BarUc (5).] 

Siwson V. Ingham (4) is followed in Hooper v. Keay (6). 
Further, here there was no appropriation by the plaintiffs before 
action brought. 

There is no promise disclosed in the letters to pay the debt due 
by the defendant as administratrix ; an acknowledgment must be 
made as administratrix in order to take the case out of the 
statute; and no such acknowlegdment was made by the defendant 
here. In order to charge a defendant, as executor or adminis- 
trator, an express promise to pay must be made : Tvlloch v. 
Dunn (7), where Abbott, C.J., in summing up, says: — " I think, as 
against an executor, an acknowledgment merely is not sufficient 
to take the case out of the statute." Atkins v. Tredgold (S) ; 
Scholey V. Walton (9). 

Pring, for the plaintiflfs, showed cause — We submit that an 
acknowledgment of the debt by the administratrix is evidence of 
a promise to pay ; and the fact that the defendant dealt with the 
property of Winter distinguishes this case from Scholey v. Wal- 
ton (9). But there is evidence of an express promise to pay. On 8th 
December, 1880, she paid oL on account. The two accounts are 
then blended, and she afterwards, on 31st March, 1881, sends 
another 51. On 16th July she promises to send as much as slie 
can. The fact that she asked for time does not make the promise 
to pay a conditional one: CJiasemore v. Tivimer (10). Her letters 

(4) 2 B. & C. 65. (7) Ry. & Moo. 416. 

(5) 3 App. Caa. 325. (8) 2 B. & C. 23. 

(6) 1 Q.B.D. 178. (9) 12 M. & W. 510. 

(10) L.R. 10 Q.B. 500. 



V. 

Morgan. 
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1SS2 of 6th January, 22nd February, and 3rd March, 1882, contain pro- 
Ffsq mises to pay, she at the time dealing with and administering the 
Morgan ©state of her late husband Winter. 

[Sir J. Martin, C. J. Chasenioi'e v. Turner (11) does not touch 
this case, which depends on the circumstance that the debt in 
question was due by the defendant in her representative 
character. Parke, B., in his judgment in Schcley v. Walton (12), 
p. 514, says that Talloch v. Dunn (13) was founded in good sense, 
and ought to be followed.] 

In TuUoch V. Dunn (13), there was nothing to show that the 
executor, when he made the acknowledgment of the debt, was 
dealing with the estate of the testator ; that case only decides that 
one executor is not bound by the acknowledgment of another. 

[Sir J. Martin, C.J. In TvZloch v. Dunn (13), Abbott, C.J., 
after saying: — " Ithink,asagainst an executor,anacknowledgment 
merely is not sufficient to take the case out of the statute ; there 
must be an express promise," adds : " The promise by one only 
is not enough to entitle the plaintiff to recover; there ought to be 
a promise by both."] 

In Lee v. Wilmot (14) the letters were very much like those 
written by the defendant here. The reason of the decision in 
Ooddard v. Cox (15) was stated to be that the validity of the 
demand against the defendant as executrix depended on the ques- 
tion of assets and manner of administering them. Here, however, 
there were assets. Sterndale v. Hanhinaon (16) was a case where 
the administratrix had continued the deceased's trade, and had 
made payments ; and it was held that the payments went to dis- 
charge the debt due by the deceased. The Vice'CJvancellor (page 
403) relies on the fact that the administratrix possessed assets 
and permitted accounts to be rendered to her. 

[Sir J. Martin, C J. The defendant has not promised to pay 
the account owing by her as administratrix. The letters relied 
on by you as containing promises to pay were written after the 

(11) L.R. 10 Q.B. 600. (14) L.R. 1 Ex. 364. 

(12) 12 M. ft W. 510. (15) 2 8tr». 1194. 

(13) Ry. ft Moo. 416. (16) 1 Sim. 393. 
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two accounts bad been mingled. The amount of the account 1883 
rendered on 8th December, 1880, shows that both accounts were p^^^ 
included in it.] jj J^^ 

Cohen, in reply, was stopped by the Court. 

Sir J. Martin, C.J. The plaintiffs on 1st May, 1876, supplied 
goods to one Winter. Shortly after these goods were sent to 
Winter he died, and his widow, the present defendant, became 
administratrix of his estate. After that she mariied a person 
named Morgan. He also died; and after his death Mrs. Morgan, 
the defendant, continued to carry on the business of an innkeeper, 
and herself purchased goods from the plaintiffs for the purposes 
of that business, making small payments of U. and 51, on several 
occasions. In June, 1882, the plaintiffs, not having been paid 
the amount due by Winter, and not having been fully paid by the 
defendant for what she herself had obtained credit for, brought 
these two actions — one against her in her separate character for 
goods which she herself bought from them, and another for 
the price of the goods which they had supplied to her first 
husband, Winter. To the action which was brought against 
herself individually to recover the sum of 4i6L Is. lid., she 
pleaded a payment of 27i., and paid into Court 191. Is. lid, the 
two sums amounting to the whole of the plaintiff's claim of 46?. 
Is. lid. As to the claim against her in her representative cha- 
racter as executrix, she pleaded plene administravit and the 
Statute of Limitations. In the action against herself the jury found 
a verdict for the plaintiffs for 19?., and in the other action a verdict 
for 821. 4s. 3d. Rules for new trials were granted in both these 
actions, on the ground, as to the action against her individually, 
that the verdict was against evidence, because, admitting the 
propriety of the claim, there was a sum brought into Court which, 
added to the payments made, was an answer to the whole claim; 
and we have to determine whether this is so or not. 

Now, payments were made by the defendant to the amount of 27?. 
— there is no doubt that she made those payments to the plaintiffs 
after her husband's death. The plaintiffs contended that, nothing 
having been said by her when she made these payments, thdy were 
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at liberty to appropriate them in partial discharge of their claim 
against her late husband^ upon the well-known principle that 
when a pei*son makes payments, and no direction is given 
as to how they are to be appropriated, they go to discbarge 
the older debt. In opposition to the application of that prin- 
ciple here, reference has been made to Ooddard v. Cox (17), 
which seems to me exactly like the present case. [His Honour 
read the i*eport in 2 Strange]. Now, I take the law to be well 
established as laid down in that case, which has been frequently 
cited; and I know of no decision overruling it. The general 
principle is that where payments are made to a person who has 
one claim against another in the character of executor, and another 
daim against him individually, these payments will not be ap- 
propriated in the absence of any direction in discharge of the claim 
in the representative character ; and the reason is that whether 
the plaintiff in such an action can recover or not depends on whether 
or not thei*e are assets, to ascertain which an inquiry would have to 
be made which could not be gone into in an action of this sorb Here 
the plaintiffs had a claim against the defendant as executrix; tbey 
also had another claim against her individually; she makes several 
payments, and they have no right to appropriate these payments 
in discharge of their claim against her as administratrix. The 
verdict in this action clearly ought to have been for the defendant. 
The Rule in the action against her individually must therefore 
be made absolute. 

As to the action against her in her representative character, 
that stands on different grounds. The action was brought after 
the expiration of six years from the incurring of the debt The 
Staiute of Limitationa would put the plaintiffs out of Court, unless 
there is sopie promise in writing on which a new cause of action 
arises. Where the action is not against an executor, but is between 
persons acting in their individual character, an acknowledgment of 
a debt has been considered equivalent to a promise to pay it. From 
a statement like this, '' I admit the debt," a promise to pay may 
be implied where the person speaks in his individual character, 
and not as a representative ; so where a person makes a promise 
to pay when he can, or on some day named, and the event has 

(17) 2 Stra. 1194. 
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occurred or the time has elapsed. But a distiricfipn has 1883 
been drawn between cases of that sort and cases wher^ the Yssq 
statement is made by an executor, as may be seen from Ftdlqch v. mq^^, 
Ihinn (18), where Abbott, C.J., says: — ^"I think, as agaidst an. 
executor, an acknowledgment merely is not sufficient to take tfie 
case out of the statute; there must be an express promise/*..-.*;. 
That is a niai pi^us decision, but made by a judge of the '.'•;-/- 
greatest eminence, and it is cited with approval in Scholey v. '-•;>' 
Walton (19), and in Atkins v. Tredgold (20); so that I take it \->/- . 
that the principle laid down there is well established. \-'' - 

We have a number of letters written by the defendant to the 
plaintifl^, but I fail to see, in any one of them, anything like an 
express promise to pay the money owing by her late husband. 
Accounts have been sent in of the plaintiffs' claims against her 
as administi-atrix and in her individual character. Afterwards 
the two claims are put into one account. There are three accoimts 
showing the united claims put in evidence, the first of them being 
in December, 1880. But no letters have been put in showing a 
demand for payment of the debt due by her late husband, and a 
promise by her to pay it. Although there were numerous letters 
promising to pay, and small sums were paid by her, there is no 
express reference to the daim which the plaintiffs had against her 
late husband, and a promise by her to pay — ^there is nothing 
amotmting to it. That being so, it appears to me, applying the 
principle in TvZloch v. Dunn (18), that although the jury may 
have been correct in finding that the goods had been supplied, 
the defendant is not liable in this action brought against her as 
administratrix, because there is no express promise on her part to 
pay for them. 

Innes, J. concurred. He did not think it necessaiy to add 
anything. 

Rules absolute for nexo trials : costs 
of the first tibials to abide the event 

Attorney for plaintiff : Gibbes, 
Attorney for defendant : De Lissa, 

(18) Ry. ft Moo. 416. (19) 12 M. ft W. 610. (20) 2 B. ft C. 23. 
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-,(22 Vict, No, 19) — (7«e of steam motors cUong highways — Public ntusa)ice, 

^^^'^d"'":" '- '^- S 0^ *he ** Tramways Act'* of 1880, after enacting that the Commissioner for 
Innes 4: " .lUilways shall be charged with the construction and maintenance of tramways^ 
' ' - and that he shall have power to impose tolls or charges, says that " he shall have 
and may exercise all such powers and authorities created by the ' Railway Act* 
(22 Vict. No. 19) as art necessary for the fully carrying into effect the purpose of 
this Act, and shall be subject to all the like rules, regulations, liabilities, and 
obligations in relation thereto as he is subject to in respect of railways by the said 
Act, so far as the same are applicable to such purpose; and except, &c., all other 
the provisions of the said Act applicable to the construction, completion, manage- 
ment, maintenance, conduct and working of . . . the lines of railways to be 
constructed thereunder shall, so far as appUcablt as aforesaid^ ^pply to the con* 
struction, &c., of the tramways to be constructed under this Act." Sec. 5 enacts 
that the tramways ** . . . shall be worked by the O>mmi8sioner under the 
authority of this Act, who for that purpose shall and may exercise all the powers 
and authorities . . conferred . . upon him by this Act and the Act incor- 
porated herewith with reference to tramways to be constructed thereunder.*' By 
sec. 14, the ** Railtoay Act" ** shall for the purpose of . . ascertaining the com- 
pensation to be paid . . in respect of any injury or damage caused . . by 
the construction or working of any tramway under this Act, and for the purpose 
of taking any proceedings or exerciung any power or authority whatsoever, or 
ascertaining any liability in connection therewith, be deemed to be incorporated 
with this Act as if the same had been enacted herein, and in lieu of the word 
' railway,* wheresoever occurring in the Act so declared to be incorporated here- 
with, the word 'tramway* shall, for the purposes aforesaid, be deemed to be 
substituted.** 

Held, that the drawing of tram-cars along the highway by steam motors was an 
abridgement of the common law rights of the public to use the streets, and 
amounted to a public nuisance unless sanctioned by the Legislature in express 
terms. 

Held also, that the use of steam motors in the public streets was not authorised 
by the " Tramways Act'* of 1880; and that the provisions of the ** Railway Act," 
which sanctioned the use of locomotives on the railways, but imposed conditions 
to secure the safety of the public which could not be carried out on the tramways, 
did not apply to tram-lines constructed under the ** Tramways Act," 

Declaration: By Margaret Toohey, administratrix of the 
estate of Michael Toohey, deceased. 1. That at the time, &c., the 
said Michael Toohey was possessed of a horse and dray, and was 
driving the same along a public street known as Elizabeth-street, 
in the city of Sydney, and that the defendant so carelessly, neg- 
ligently and unskilfully drove and managed a certain tram motor 
and a train of tram carriages attached thereto, upon and along 
the said street, that the same were driven with great violence 
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against the said horse and cart, and the said Michael Toohey was 18S3 
thereby wounded and injured and by reason of the said wounds ~ toohkt~ 
and injuries so occasioned to him, the said Michael Toohey after- commissioner 
wards died. ^ ^^^ 

Ratlwayb. 

2. [Added by leave of the Court on the argument of the Rule 
absolute.] That the defendant wrongfully drove and caused to be 
driven along a certain highway in the city of Sydney, a certain 
dangerous machine, to wit a certain steam motor or engine; and the 
said Michael Toohey, in his lifetime, whilst lawfully using the 
said highway with his horse and cart, was struck and knocked 
down by the said steam engine of the defendant being so driven 
as aforesaid. (Averments of injury to Toohey, and his death 
occasioned thereby.) 

Plea : Not guilty. 

At the trial on 6th December, 1882, before Faucett, J., and a 
jury of four, it appeared that Toohey, in the early morning of 
22nd December, 1881, was crossiiig Elizabeth-street with his 
horse and dray, coming from Market-street to St. James'-road. At 
the part of Elizabeth-street where Toohey was crossing, a heap of 
barrows, poles, &c., used in effecting repairs to the tramway in 
Elizabeth-street, blocked up one side of the road. A motor with 
carriages attached coming along Elizabeth-street from King-street 
and bound for Waverley, struck Toohey 's dray and overturned it, 
inflicting on Toohey the injuries from which he subsequently 
died. 

At the trial, coimsel for the plaintiff took the point that the 
runniog of steam motors along the tramways was illegal, not 
being authorised by the " Tramways Act of 1880" (43 Vict. No. 
25). The Judge held that the Commissioner was authorised to 
use steam on the tramways. The jury found for the defendant. 

The plaintiff obtained a Rule nisi for a new trial on the 
ground that the verdict was against the evidence, and that the 
Judge at the trial was wrong in ruling that the use of steam 
motors in the public streets was lawful. 

Barley, Q.C., and Pilcher, for the plaintiff, now moved to make 
the Rule absolute — The running of steam motors through the 
public streets is a nuisance unless authorised by statute; and as 

N.8.W.B., Vol. IV., Law. H 
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1883 no such use of the public highways is authorised by the *' Tram- 
TooHET vxiys Act of 1880" (43 Vict. No. 25), the Minister is responsible 
CoMMfflBioNEB ^^ ^^^ accidcnt which happens through the continuance of what 
RauIwats ^ * public nuisance. The running of locomotives on roads in 
England is only permitted under various statutes (24 & 25 Vict, 
c. 70; 28 & 29 Vict. c. 83; and 41 & 42 Vic. c. 77), which 
surrounded the public with precautions to be observed by those 
who use such locomotives — the speed is not to exceed three miles 
an hour, and the locomotive is to be preceded by a man carrying 
a red flag/&c Where power is given by statute to do certain 
acts which interfere with a public right, for example to cut 
through a highway, that power carries with it a liability to make 
the damage good by building a bridge and keeping it in repair, 
although the statute does not expressly impose such a lia* 
bility : Th6 King v. Kerrison (1). There is nothing in the " Tram- 
ways Act'* of 1880 authorising the use of steam: the word ''steam" 
is not mentioned. It will be argued that the " Railway Ac€^ (22 
Vict. No. 19) is, by implication, made part of the '^Tramways Act;* 
the answer to that is that the continuance of what otherwise 
would be a nuisance can only be authorised by express permis- 
sion, not by implication only; moreover the provisions of the 
" Railway Act" are inapplicable to traffic along a highway. Al- 
though words are used which may be stretched to allow the use 
of steam, yet something more is requisite — ^there must be express 
authority. The case of Oliver v. NoHh-Eastem Railway Co. (2) 
brings the case of The King v. Kerrison (1) up to the present 
day; it was there held that where a railway company constructed 
their line across a highway on a level under the sancticm of an 
Act of Parliament, it was their duty to keep the crossing in a 
proper state for the passage of the carriages across the rails: Black- 
burn, J., at p. 410, says that the principle of The King v. Ker- 
"inson (1) was exactly in point. 

[Sir J. Martin, C.J. In The King v. Russell (3) the Court said 
"that the defendant could not legally carry on any part of his 
business in the public street to the annoyance of the public ; that 
the primary object of the street was for the free passage of the 

(1) 3 M. & 8. 526. (2) L.R. 9 Q.B. 409. (3) 6 East 427. 
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public, and anything which impeded the free passage, without 1883 
necessity, was a nuisance;" and in Bac, Abr., tit "Highway D." — toohet 
"It is clearly agreed to be a nuisance to dig a ditch, or make a commissionek 
bridge over-thwart the highway, or to erect a new gate, or to lay j^iL^yg^ 
logs of timber on it, or, generally, to do any other act which will 
renda* it less commodious/'] 

In Jonea v. Featiniog Railway Co, (4), a company, empowered 
by Act of Parliament to make and maintain a railway or tram- 
road for the passage of waggons, engines, and other carriages, for 
the purpose of conveying minerals, ran passenger trains drawn by 
locomotive steam-engines, having taken all reasonable precautions 
to prevent the emission of sparks. The plaintiff's hay-stack 
having been fired by sparks from one of the engines, it was held 
that, as the company had not express powers given them by 
statute to use locomotive steam-engines, they were liable at 
common law, although negligence was negatived. Blackburn, J. 
(p. 736), after stating the general principles of law laid down in 
Fletcher v. Rylands (5), says that the exception to the liability 
was first made in R. v. Pease (6), where the Court held that the 
" unqualified authority of the Legblature " legalised what would 
otherwise be a nuisance, and saved the defendants harmless 
from indictment. He then refers to Vaughan v. Taff Vale 
Railway Coy. (7), in which the principle of R. v. Pease (6) 
was adopted and applied to a civil action ; the ground of 
the decision being, as stated by the learned Judge, that 
the Legislature had expressly authorised the use of locomo- 
tive engines. Blackburrt', J., then goes on to say : — " In order 
to bring the present defendants within the decision it is 
essential to show that their Act authorised the use of 
locomotive engines, and it is not enough to show that it 
authorised the making and using of a railway, and that there are 
no words either prohibiting the use of locomotives, or showing ' 
that the Legislature meant to prohibit the use. Now in the 
present Act there is nothing amounting to an express authority. 
The preamble recites the facility that will accrue for the carriage 

(4) L.R. 3 Q.B. 733. (7) 4 H. & N.143 ; 5 H. & N. 679j 28 

(5) L.R. 1 Bx. 266, 281. L.J., Ex. 41 ; 29 L. J., Ex. 247. 

(6) 4 B. & Ad. 30. 

H2 
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1883 of heavy goods by the making of [a railway for the passage of 

TooHKY waggons, engines, and other carriages ; that may possibly refer to 

^ * • locomotive steam engines, or to movable machines, such as cranes, 

FOR &;c. By sec. 3 the company are authorised to make roads or ways 

convenient for hauling or drawing of waggons and other carriages 

passing upon the railway with men, or horses, or othervnse ; the 

latter word may refer to locomotive steam-engines, but most 

probably it refers to fixed engines, which are the only engines 

mentioned in sec. 5/' He then says that these clauses did not 

expressly authorise the use of locomotives, and bases his decision 

on that conclusion. ' 

[Sir G. Ixnes, J. The decision in R. v. Pease (8) is not 
unquestioned.] 

Pmvell V. Fall (9) is a case under the Locomotive Acts of 1861 
and 1865 (24 & 25 Vict. c. 70, and 28 & 29 Vict. c. 83): there 
Bramwell, L.J., says (p. 601): "The arguments which we have 
heard are ingenious ; but I need only say in reply to them that 
they have hardened my conviction that JR. v. Pease (8) and 
Vaughan v. Taff Vale Railway Co. (10) were wrongly decided." 

[Sir G. Innes. Sec. 12 of 28 & 29 Vict. c. 83, relied on in 
that case, remits the person using a locomotive to his position at 
common law. Is there any section like that in the Ti^amivays 
Act of 1880 ?] 

In R, V. Pease (8), the Legislature first sanctioned the construc- 
tion of a railway, and, by a subsequent Act, authorised the use of 
locomotive engines on it ; the argument of Creswell for the Crown 
is worth using. In VaugJian v. Taff Vale Railway Coy. (10), the 
Court held that, as the use of locomotives was expressly autho- 
rised by statute, the company were only rendered liable by negli- 
gence. The cases cited show that where locomotives are used 
without the express sanction of an Act of Pailiament, the 
owners are liable for any damage which may result. 

(S) 4 B. & Ad. 30. (10) 4 H. & N. 143; 5 H. ft N. 679; 2S 

(9) 5 Q.B.D. 597. L.J., Ex. 41; 29 L.J. Kx. 247. 
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By sec. 5 of the TramvxiyB Act (11), the Commissioner has all the 18S3 
powers and authorities created by the Railway Act as are neces- toohkt 
mry for fully carrying into effect the purposes of the Tramways commissioner 
Act. Can it be said that it is necessary, for the purposes of the ^ ^^^ 
Act, to use steam as a mode of traction? cannot horses be used? 
The Railway Act makes provisions for the protection of the 
public; there is an obligation to fence the line; the public are 
excluded from going on the line ; provision is made for crossing- 
places ; section after section has been passed for the protection of 
the public. The section then says that the Commiasioner shall be 
subject to the same rules, regulations, liabilities, and obligations, 
as he is subject to in respect of railways, so far as the same are 
applicable to such purposes. The question is whether these loco- 
motive engines are applicable for use on the public highways 
without the express authority of an Act of Parliament. By sec 
100 of the Railway Act (12) the Commissioner is empowered to 
use and employ locomotive engines " under and subject to such 
orders, direction and regulations, as aforesaid." The only regula- 
tions to be made under a section preceding sec. 100 are those 
authorised by sec. 9 to be made by the Governor-in-Council for 
the due carrying out and execution of works on the railway. Sec. 

(11) 43 Vict. No. 25, 8. 5 enacts : — ing of, and to the imposing of tolls or 

''The Commissioner for railways shaU charges for the conveyance of passengers, 

be charged with the construction, com- goods, or chattels, and generally to the 

pletion, and maintenance of the tram- regulation of the lines of railways to be 

ways constmcted or maintained under constructed thereunder shall, so far as 

this Act, and shall have power to impose applicable as aforesaid, apply to the 

and enforce tolls or charges for the construction, completion, management, 

carriage of passenger's luggage and goods maintenance, conduct, working, imposi- 

by or along any such tramways, and tion of charges for, and regulation of, 

shaU have and may exercise aU such the tramways to be constructed under 

powers and authorities created by the this Act.'* 

Act 22 Vict. No. 19, as are necessary (12) 22 Vict. No. 19, b. 100 enacts : 
for fnUy carrying into effect the purpose — "It shaU be lawful for the 0>mmis- 
of this Act, and shaU be subject to all sioner, under and subject to such Orders, 
the like rules, regulations, liabilities, and directions and regulations as aforesaid, 
obligations in relation thereto as he is to use and employ locomotive engines or 
subject to in respect of railways by the other moving power, and carriages and 
said Act, so far as the same are appli- waggons to be drawn or propelled there- 
cable to such purpose ; and except as by, and to carry and convey upon the 
herein expressly enacted aU other the railways aU such passengers and goods 
provisions of the said Act applicable to as shall be offered for that purpose. . ." 
the construction, completion, manage- — 2 OL Stat. 1916. 
ment, maintenance, conduct, and work- 
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1883 116 does not refer to the using of locomotives^ it refers to sees. 88, 

^ooHEY 89, and 92, which provide for the crossing of public roads by the 

OoMMTMioNER ^^i^waj Hue. Sec. 89 is not applicable to tramways, because the 

Raiuv^ays. Commissioner has no power to construct a road as a substitute for 

the one used by the tramway. It is surely open to the plaintiff 

to say that the running of dangerous instruments is not ^'anpli- 

cable" to traffic on streets. If the provisions of the Baihuay 

Act authorising the running of locomotives on the lines are 

applicable to the Tramways Act, then the sections of the former 

Act which provide protection to the public should also be 

applicable; but they are clearly not applicable, for example, 

sec. 92, which provides that at level crossings the Commissioner 

shall maintain approaches with fences and gates, cannot be carried 

out on the tramway, for what would protect one street would 

block another. 

Counsel on the other side will rely on the words " and the Act 
incorporated herewith," in sec. 3 of the TiHimvxiys Act (18). 

[Sm O. Innes, J. Sec. 5 (14) gives the Commissioner the powers 
and authorities conferred on him by the Railway Act "so far 
as they are necessary for fully carrying into effect the purposes of 
this Act" Who is to judge as to the necessity ?] 

It is for the jury ; the Judge, however, at the trial ruled that 
the use of steam motors was legal. The question whether the 
provisions of the Rail/way Act are applicable is for the Court. 

[Sm J. Martin, C.J. Sec. 3 (13) seems to place the tramway 
then constricted on the same basis as the new lines authorised.] 

The English cases decide that a public nuisance can only be 
legalised by express words in an Act of Parliament. We also say 
that the verdict was against the evidence. 

(13) 43 Vict. No. 25, sec. 3 enacts: — pose shall and may exercise all the 
" The tramway described in the second powers and authorities, and inonr aU the 
schedule hereto, and all buildings, offices obligations respectively conferred and 
and works connected therewith con- imposed upon him by this Act, and the 
structed under the authority of the Act Act incorporated herewith, with refer- 
hereby repealed, shall be maintained and ence to tramways to be constructed 
worked by the Commissioner under the thereunder.'* . . . 
authority of this Act, who for that pur- (14) See note (11) on previous page. 
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Stephen, Q.C. ((7. B. Stephen wiih bim), for the defendants, 18S3 
showed cause — ^The first two eases cited are not in point; toooty 
the other cases are not applicable; there the damage ^or q^^^^^^^^^ 
which the actions were brought was caused by sparks from ^^^^^^8 
the locomotives. We do not contest the position that 
express authority must be shown for the continuance of what 
is a dangerous nuisance; but we say that it does not follow 
of necessity that a motor driven by steam is a nuisance and 
must be dangerous. Is the Court to take judici^ notice that the 
driving of steam motors along the tramway is dangerous to the 
public ? 

[Sm J. Mabtik, C.J. No evidence was given of the weight 
and length of the trains. It may be that it was understood that 
everyone knows what the motors and tramcars are.] 

The Court may take judicial notice of the fact that when the 
"Tramways Act 0/I88O" was passed, steam motors had been in 
use for over twelve months in the public streets under the 
*'TrarMiuy Act of 1879 " (42 Vict. No. 18). 

[Sm J. Martin, C.J. By sec. 3 (15) the tramways are to be 
maintained and worked "imder the authority oi this Act."] 

The statute, by referring to the maintenance and working of 
existing lines, must be taken to have referred to the existing 
mode of working, and to have authorised its continuance. 

[Sir J. Martin, C.J. The Act does not say that the line is to 
be worked in the same manner as it had previously been worked.] 

The Act of 1880 sanctions the maintaining of a line on which 
steam was then used. 

We also say that the Bailway Act is incorporated with the 
Tramways Act, and authorises the use of steam on the tramways. 

[Sir J. Martin, C.J. There are several provisions of the Rail- 
way Act which are not applicable to the Tram/ways Act.] 

(15) See note (13) on previous page. 
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1883 Sea 5(16) gives the, Commissionerall such powers and authorities 

TooHEY created by the Railway Act as are necessary for fully carrying 
O0MM188I0NBR ^^ ©Afect the purposc of the Tramways Act. It is for the jury 
Ra/^* to say whether the use of steam is necessary for effecting the pur- 
poses for which the Act was passed ; the Court cannot step in and 
say that^ because the use of steam is illegal, therefore it cannot 
be necessary. Sec. 14 (17) also refers to the Railway Act. Why 
should we not substitute the word " tramway" for the word "rail- 
way" in sec. 100 of the Railway Act (18) ? 

[Sir O. Innes, J. Sec. 14 (17) is restricted to "resuming 
or taking land."] 

The section has a wider scope. It is not necessary that the 
word "locomotive" should be used in order to sanction the use of 
steam ; how can authority be given more expressly than by incor- 
porating a statute which authorises the use of locomotives ? Even 
if the Court should hold that the use of steam was ill^;al, the 
plaintiff was guilty of contributory negligence. 

The declaration only charges us with negligence; it does not 
say that the accident was caused by the illegal use of steam 
motors. 

[By leave of the Court, the count, as set out above, was added 
to the declaration.] 

Barley in reply — ^There is no evidence of contributory negli- 
gence. As to the argument deduced from the fact that steam 
motors were in use on the tramlines when the Tra/rawaya Act 
of 1880 was passed, the Legislature sanctions nothing but what it 

(16) See note (11) on page 107. construction or working of any tram- 

(17) 43 Vict. No. 25, s. 14 enacts : waysonder this Act, and for the purpose 
"This Act may be cited as the " Tram' of taking any proceedings or exercising 
ways Extension Act 1880,'' and, in order any power or authority whatsoever, or 
to give full effect to the meaning and ascertaining any liability in oonnection 
intent thereof, the provisions contained therewith, be deemed to be incorporated 
in the Act 22 Victoria No. 19, gene- with this Act as if the same had been 
rally known and cited as The Oovem- enacted herein, and in lieu of the word 
ment BailwayAct, shall, for the purpose 'railway,' wheresoever occurring in the 
of resuming or taking lands, ascertaining Act so declared to be incorporated, the 
the compensation to be paid therefor, or word tramway shaU, for the purposes 
in respect of any injury or damage caused aforesaid, be deemed to be substituted. " 
by such resumption or taking, or by the (18) See note (12) on page 107. 
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hs3 said ; besides, although steam motors were then used to and 1SS3 
from the railway terminus^ the Legislature could not be taken to Toohey 
have known that they would run along Elizabeth-street and to comuissionsr 

^11 the suburbs. Railways. 

[Sir G. Innes, J. It is a question how far the Court can take 
Judicial cognizance that the use of steam motors is dangerous ; in 
Watkins v. Beddin (19) there was evidence to that effect.] 

In England an Act of Parliament is required to legalise the use 
of steam; where is the necessity for an Act of Parliament 
unless the iise of locomotives in the streets is a nuisance ? In 
"Jeanneret'a Tramtvay Act" (Private), 45 Vict., express authority 
is given to use locomotive engines. 

Cur. adv. vtdt 

Sm J. Martin, C.J. In this case Michael Toohey, the hus- 
band of the plaintiff, was driving a horse and cart in Elizabeth- 
street, in this city, between Market-street and King-street, close 
to St. James-road, and whilst so driving, a steam motor with a 
number of vehicles attached came along Elizabeth-street and 
struck the tail of the cai*t, overturning it and inflicting such 
injuries upon Toohey that he died. For the injuries so caused 
and so resulting his widow brought this action, to recover com- 
pensation for the loss she sustained by reason of his death. At 
the trial two points were raised, which have now to be deter- 
mined : (1) Whether the injury so caused to Michael Toohey was 
the result of negligence on the part of the persons who had the 
management of this motor, and whether there was negligence on 
the part of the unfortunate man, whereby he contributed to the 
accident, and (2), the more important question. Whether the 
running of steam motors upon a rail or tramway in this street is 
permitted by any statute, and if not, whether such use of motors 
is not a common nuisance ? This last point was not raised by 
the pleadings as they stood at the trial, but it was then a point 
in controversy. The argument went upon the assumption that 
the point really was in issue, and both parties conducted their 

(19) 2 F. & F. 629. 
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1883 cases accordingly. An application was made to the Court during; 
"toouey t^he present argument to amend the pleadings in this respect, 
c 0MMI88I05EB ^hich appUcatiou was granted, and we now have a count setting 
Railways. ^^^^ ^^^^ *^® ^®^ ^^ *'^® steam motor was illegal. Now as to 
the first and minor point, I am of opinion that the verdict wan 
wrong, because it seems to me that the evidence adduced on the 
plaintiff's behalf, for the purpose of showing negligence in the 
management of the motor, greatly preponderated over the evidence 
of the other side. Three persons who saw the accident gave 
evidence which led almost irresistibly to the conclusion that 
there was negligence on the part of the pei*sons in charge of the 
motor, whilst the evidence on the other side was given by persons 
who did not see the accident at all. Independently of this, there 
is the fact that the motor started fi*om King-street in the direc- 
tion of Market-street, which is not a very great distance, as we all 
know, being in fact not more than 200 yards; about half way 
between these two streets, St. James-road branches off to the 
east. Workmen were repairing Elizabeth-street for the purposes 
of the tramway, and a portion of its surface was covered with 
heaps of stones and materials, so as to narrow the roadway con- 
siderably. These obstructions were piled up on the side next to 
St. James-road, and to such an extent that persons driving along 
Elizabeth-street in order to get to St. James-road had necessarily 
to go along that part of the street on which the rails were laid. 
When the motor started from King-street, Toohey's cart must have 
been visible to those in charge of it, if a proper look-out had 
been kept. They could have seen that not only was this vehicle 
on the line, but that there was another one in the same position^ 
and it was their duty, at all hazards, to have so managed the 
motor as not to come into collision with this cart. They had no 
right to go on until they saw that Toohey and his horse and cart 
were well clear of the rails. By not doing so, they were guilty of 
an amount of negligence, which in itself was enough to have 
warranted the jury in finding a verdict for the plaintiff. Seeinjj 
that there was this obvious necessity for a proper lookout being 
kept, and that if it had been kept it must have been evident 
that Toohey had no way of getting off the line until St. James- 
road was reached, I think the verdict was wrong. 
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I now come to the more important ground, that His Honour 1883 
.should not have directed the jury that the defendant had a legal toomy 
right to run steam motors on the tramway line. His Honour did commissioner 
tell the jury that the use of steam motors was legal. This is a j^J^^ 
question of great importance, because a large number of persons in 
Sydney and its neighbourhood daily rely upon and use the vehicles 
drawn by the motors on this tramway. I do not know how 
many trams run every twenty-four hours in this city, but some 
tens of thousands of people use them every day. No doubt they 
are a great convenience to a large portion of the public, and it 
may be that the same convenience cannot be secured by traction 
of any other kind. If the judgment of the Court should be to 
the effect that the use of steam motors in the streets of the city 
is illegal, it may be that a great public inconvenience will arise. 
With that we have nothing to do. We have to declare the law 
as we find it, no matter what the consequences may be, and if 
any public injury arises, the Legislature can apply the remedy. 
Elizabeth-street in this city is a highway, and the right which 
the public have in respect of highways is well understood. The 
right which at common law every one has to traverse the high- 
ways, whether on foot or with horses or vehicles, at all times, is 
known to the public at large. There are certain rules under 
which this right of user is enjoyed. Although any person may 
take his vehicles along a highway at any time, he must do this 
in the way most convenient to the public. For instance, amongst 
other things, he must keep to the left side of the road in order to 
avoid confusion. Every member of the community has a right to 
go on any part of the highway at all times of the day or night, 
and to use it at his pleasure so long as he does not by that user 
invade the rights of other parties. No diminution or interference 
with these rights caii take place except imder the authority of 
an Act of Parliament. These common law rights are well ascer- 
tained. They existed in very early times. 

It may be useful to illustrate what I have just said by 
reference to some authorities. The first is Hawkins' Pleas 
of the Crovm (Vol. I., ch. 32, sec. 10): — "There is no doubt 
that all injuries whatsoever to any highway, as by digging 
a ditch or making a hedge overthwart it, or laying logs 
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1883 of timber in it, or by doing any other act which will 
TooHEY render it less commodious to the king's people, are public 
CoMiassioNEB ^^^^^'^^^ *** coD^nt^oJi 1ft W-" In sec. 11 it is further stated, as 
Rail^ Ys. f^ll^^s: — ^"Also, it seemeth to be clear that it is no excuse for 
one who layeth such logs in the highway that he laid them only 
here and there, so that the people might have a passage by 
windings and turnings through the logs; yet it is said to be 
no nuisance for the inhabitants of a town to unload billets^ 
&C., in the street before their houses by reason of the neces- 
sity of the case, unless they suffer them to continue there 
an unreasonable time firfter they are unloaded." In Bacon's 
Abridgment, "Highways D," it is said that: — "It is clearly 
agreed to be a nuisance to dig a ditch or make a hedge over- 
thwart the highway, or to erect a new gate, or to lay logs of 
timber in it, or generally to do any other act which will render 
it less commodious." In Viner's Abridgment, under the title 
" Nuisances C," the law is set out as follows: — " If a man hangs a 
gate upon a post and shuts it with a catch upon another post 
across the highway so that men cannot pass without opening of 
the gate but by opening of it, they may well pass; yet this is a 
common nuisance, for the gate in a way made de novo where 
no gate was before is an impediment to the king's people iu 
their passage, for some men are so feeble from age or infirmity 
that they cannot open such gate, being on horseback, and some 
men have such horses that will not come quietly to a gate to 
open it; and they who go with horses loaden or with a cart, or 
who drive cattle, must go and open the gate when they come to 
it, and when they are doing this their horses or cattle will run 
from them, and divers other inconveniences, but gates which 
have been in highways time out of mind are not nuisances." 
The decision in the case referred to {James v. Hayvxird) was 
given upon demurrer, and went upon the point that an accident 
might occur. I make this remark in reference to the argument 
otMr. Stephen, that there was no proof of the dangerous charac- 
ter of these motors. In another case. The King v. Russell (20) 
the Court said: — " The primaiy object of the street was for the 
free passage of the public, and anything which impeded that free 

(20) 6 East 427. 
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passage without necessity was a nuisance." I take it that these i8$3 
authorities completely make out what is generally understood as toohbv ~ 
tx> the rights of the public in using a highway. Any one may commis'sionkr 
remove an obstruction in a highway, and no one has a right to ^ ^» 
abridge its use, so as to render it less commodious or more 
difficult to travel on, unless under some statutory sanction. 

Now, the question is whether the Act of Parliament authorising 
the construction of these tramways has permitted this to be 
done. The preamble of " The TixLmivays Extension Act 1880 " 
(48 Vict. No. 25), recites that : — '' It would be for the public 
convenience to establish a system of tramways along certain 
i-outes in Sydney and the suburbs thereof, and from points on 
any Government railway to places within moderate distances 
therefrom, as well as for other purposes.** The second section 
enacts that: — ^"Tramways for conveying passengei*s and their 
luggage and other goods and merchandise shall be constructed 
as soon as conveniently may be along the several routes set forth 
in the first and third schedules.*' The third section provides 
that "The tramway described in the second schedule hereto 
(being the ti-amway in question in this action), and all buildings, 
offices, and works connected therewith, constructed under the 
authority of the Act hereby repealed, shall be maintained and 
worked by the Commissioner imder the authority of this Act, 
who for that purpose shall and may exercise all the powers and 
authorities and incur all the obligations respectively incurred and 
imposed upon him by this Act and the Act incorporated herewith 
(22 Vict. No. 19), with reference to tramways to be constructed 
thereunder.** 

Now, I stop here to inquire whether there is any legislative 
sanction in these two sections for the use of steam motors? 
I do not see it. In the second section, what is authorised 
to be constructed is a tramway, and no more than a tramway. 
A tramway may be constructed and used without the aid of 
steam motors. The third section enacts, as regards the 
tramway, which was then in existence, " that it shall be 
worked and maintained by the Commissioner ** (not " as now, 
worked with steam motoi-s,** but) " under the authority of this 
Act;" there is no reference as to how it is to be worked 
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1883 excepting under the authority of this Act We are 
TooHEY driven to inquire what are the authorities and obligations 
C0MMI8S10NEB i^^posed upon the Commissioner by the " Government 
Railw^Its. ^^'^y^ ^^^ " (22 Vict. No. 19). The fifth section of " The 
Tramimys Extension Act'' (21) enacts that: — "The Commissioner 
shall be charged with the construction, completion, and mainten* 
ance of all tramways constructed or maiutained under this Act, 
and shall have power to impose) and enforce tolls or charges for 
the carriage of passengei-s, luggage, and goods, by or along such 
tramway, and shall have and may exercise all such powers and 
authorities created by the Act (22 Vict No. 19), as are necessary 
for fully carrying into effect the purposes of this Act, and shall 
be subject to all the like rules, regulations, liabilities, and 
obligations iu relation thereto, as he is subject to in respect of 
railways by the said Act, so far as the same are applicable to 
such purposes. And except as herein expressly enacted, all other 
the provisions of the said Act, applicable to the construction, 
completion, management, maintenance, conduct, and working of 
and to imposing of tolls or charges for the conveyance of passen- 
gers, goods and chattels, and generally to the regulation of the 
lines of railway to be constructed thereunder, shall so far as appli- 
cable as aforesaid, apply to the construction, completion, manage- 
ment, maintenance, conduct, working, imposition of charges for 
and regulation of tramways to be constructed under this Act" 
Do any of these words convey this power to draw a vehicle along 
this tramway by steam ? I do not see it. If it were necessary to 
maintain a speed of twenty-five or thirty miles an hour, which 
could not be done by animals, then it might be implied that steam 
was to be used, but there is no mention made of speed from which 
one can infer a necessity for using steam. I am therefore clearly 
of opinion that it is not implied that steam is necessary. Now 
in the RaUivay Act the use of steam locomotives is authorised, 
but that use is hedged in by numerous precautions. The whole 
line upon which they are used becomes the property of the Com- 
missioner, and the public are prevented from using any portion 
of that line as a highway. In fact they are trespassers if they 
cross over it, and are liable to penalties. If a line of railway runs 

(21) See note (11) on page 107. 
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across a road gates are put there to prevent the public from cross- 1SS3 
ing, except at proper times. A number of other precautions are toohbt ~ 
also taken to prevent perscms from going on to the line. These c<m(|iimioneb 
things are utterly inapplicable to Eliaabeth-street, or to any r^lwats. 
other public street. Tou cannot shut up the highway. The Act has 
not indicated that Elizabeth-street is to be shut up to ordinary 
traffic, nor has it made it penal to cross it in any part or at any 
time. The Legislature has not in the case of these tramways pre- 
scribed these precautions which were considered necessary where 
the use of steam motors was authorised. Therefore, as it seems 
to me, that part of the Railway Act which sanctions the use 
of locomotives is not in any way applicable to the highway. These 
are the only powers that the Commissioner has with reference to 
the use of these tramways that I can see. It is said that inasmuch 
as this very tramway was in use, and the steam motors were 
traversing it at all times of the day, and that this was well 
known to the Legislature when this Act was passed, it must 
be taken that when it gave these powers to construct other 
tramways it intended that the traction should be by steam 
power. As a matter of fact it may be that every mem- 
W of the L^slature had this knowledge, but that is not 
the question now. We have to be guided by what the 
Legislature collectively has said, and not by what the private 
knowledge or intention of its members individually may have 
been. I can see no sancticm, express or implied, for the use of 
this steam motor, and therefore it appears to me that its use is 
illegi^ 

This view is in accordance with the decision in the case 
of JoTies V. Festmiog Ry. Coy. (reported in 9 B. & S. 835, and 
LB. 3 Q.B. 733.) There a company was empowered by statute to 
make and maintain a railway '* passable for waggons and other 
carriages," and to erect and set up {inter alia) fire engines, or 
other machines, and to do all other matters and things fit and 
necessary for the making and using the railway. * While one of 
the company's trains, carrying passengers in accordance with a 
certificate of the Board <^ Trade, and drawn by a steam locomotive 
engine, was passing along the line, sparks from the engine were 
emitted and blown towards a hay stack, which took fire and was 
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1883 burnt. Under these circumstances it was held that the company 
^TooHEY ^^ ^^^ statutory authority to use locomotive engines and were, 
(^oMBnssioNKR*'^^^^^^^®' Hablc to au action for damage, notwithstanding all 
FOB reasonable precautions had been taken by them to prevent the 
emission of sparks. Two judges gave their opinions in this case, 
and the leading one is by a judge of great eminence, Mr. Justice 
Blackburn, one of the most learned judges of our time, and one 
whose opinions are always regarded with the greatest respect. 
The cases of Rex. v. Pease (22), and Vaughan v. 2%^ Taff Vale 
Ry. Coy, (23), clearly recognise the principle that, if the Legislature 
expressly gives its sanction to the use of locomotive engines, then 
negligence is necessary to make those using them liable for 
damage caused by such user. In the judgment of Mr. Justice 
BUickbum in Jones v. Festiniog Railway Company (24), atten- 
tion is drawn to the fact that the statute recited the advantage 
which would accrue to the district from the making and main- 
taining a railway or tramroad, ''for the passage of waggons, 
engines and other carriages." His Lordship then adds, " By sec. 
3 the company are empowered to make roads and ways con- 
venient for hauling or dmwing waggons or other carriages passing 
upon the railway, 'with men or horses or otherwise;* the latter 
word may refer to locomotive engines, but more probably to 
stationary engines which are the engines mentioned in sec. 5 ; the 
utmost that can be said is that the statute authorises the makinor 
of a railroad or tramroad, and the drawing of carriages along it 
by some means or other, and does not prohibit the use of loco- 
motive engines. It follows from the view I take that the decision 
of the judge must be overruled, but it is a question of some 
nicety." In page 842 His Lordship, in reference to the case of 
Vaughan v. The Taff Vale Railway Coy. (23), stated that they were 
expressly authorised to use locomotive engines, and then he went 
on to say, " In order to bring the present case within that decision 
it is essential to show that the defendant's Act expressly autho- 
rised the use of locomotive engines. It is not enough to show 
that the Act contained no words prohibiting their use so that the 
defendants might use them as a person might on his own land, 

(22) 4 B. & Ad. 30. (24) 9 B. & S. 835; L.R. 3 Q.B. 733. 

(23) 4 H. & N. 140; 5 H. & N. 679; 28 L.J., Ex. 41; 29 L.J., Ex. 247. 
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which he must do at his peril." Mr. Justice Lush says, " The case 1883 
raises a point of nicety, but I entirely concur with my brother Toouey 
Bldckbum; I cannot see that the company have any statutory oommissioner 
authority to use locomotive engines." In the report of the same rail?^t8. 
case in the L.R. 3 Q.B. 733, Mr. Justice Blackburn says, " There 
is nothing amounting to an express authority." In this case, 
although the words "engines or other carriages" were used, 
locomotive engines were held to be illegal, I take it therefore to 
be a clear authority in favour of holding the use of steam 
motors in the public streets of this city to be illegal also. 

However much we may have reason to suppose that the Legis- 
lature intended that they should be used, we must still see that 
this supposed intention is expressed. We are of course bound to 
obey any rule that Parliament may lay down for the use or manage- 
ment of the streets or highways. If the Legislature determines 
to interfere with the common law rights of the public so as to 
permit these engines, each weighing many tons, and carrying 
very large numbei-s of passengers at all hours with great speed, 
it must be done by an Act clearly expressing that intention. 
Where horse traction is employed, the same cslyh cannot be used 
as those drawn by the steam motors, because what three, four, or 
six horses could draw would be a mere trifle compared to what is 
drawn by a locomotive. The use of such an engine involves not 
merely the emission of steam and the creation of noise, but it 
permits the dragging of a long train of vehicles at a rapid pace 
through the streets of the city. Horses are liable to be frightened 
by the unusual appearance, and in this and many other ways the 
public safety is endangered. Of necessity these steam motors 
tend to make the highway less convenient than before. Although 
we have no evidence as to their actual weight, or that of the cars 
drawn by them, or of the noise they cause or the speed at which 
they usually travel, still we can act upon what is the general 
knowledge respecting the nature and practical operation of 
these machines. I am of opinion that this mode of traction 
is a very gross abridgment of the common law rights of the 
public, and is therefore one which cannot be used except by 
Legislative sanction, which sanction must be manifested in ex- 
press terms. 
N.8.W.R., V^ol. IV., Uw. I 
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1883 It follows that I think that His Honour was wrong in directing 

TooHBY the jury that there was legal power to run these motors, and on 
CoMiiiflaioNER ^^^^ ground also, as well as on the ground of the verdict being 
BAni^Ts ^g^i^st evidence, the Rule ought to be made absolute. 

WiNDEYER, J. I concur with His Honour the Chief Justice on 
both points. From the evidence that has been read, it appears to 
me that the verdict was manifestly wrong. At the time the 
collision took place, Elizabeth-street was narrowed, not only by 
the double line of rails rimning along the centre of the road- 
way, but one side of it, as appears from the evidence, and as we 
all know, from the fact that the street is just outside the Court, 
was taken up by a number of rails and a quantity of ballast 
which had been removed from the tramway for the purpose of 
repairing it. In consequence of this, there was a very narrow 
passage left from Market-street to St. James-road across Eliza- 
beth-street. Although Toohey was seen coming along this 
dangerous place with a heavy loaded dray — there being a cleai* 
view from Bang-street, where the motor last stopped — it was 
driven down an incline over the short distance intervening not 
more than some two hundred and fifty yards, at a speed of eight 
or nine miles an hour. It appears to me tliat, having regard to 
the obstructions which prevented the man getting his horse and 
cart out of the way, the speed of the motor upon the incline in 
approaching such a dangerous crossing when a vehicle was upon 
it was altogether too great. There was a manifest possibility of 
the horse shying or of the caii) not being quite clear of the line 
before the motor came up, and those in charge of it should have 
taken this into consideration. It f uHher appears that the danger 
to the cart and its.driver being appai*ent and imminent, a number 
•of persons shouted out, and in the opinion of these persons there 
was time between this warning and the collision, if a pix)per 
look-out had been kept, to have stopped the motor before the 
accident. 

It moreover appears that after the whistle had been sounded 
on starting from the King-street crossing, where the motor 
stopped, one of the persons who ought to have been on the look- 
out for the safeguard of the public when going through such a 
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busy thoroughfai'e as Elizabefcli-street, especially in its then state, ]883 
was doing some work to the engine which prevented him from toohby 
attending to his duty, and it seems to me that the look-out man commis* 
did not really know how the accident occurred. Under these j^^j^^* ^g 
circumstances, there was clear evidence of negligence on the part 
of the persons who had charge of this locomotive. On the other 
band, I cannot see that there was any contributor}' negligence on 
the part of the unfortunate man who was killed, and I am of 
opinion, therefore, that the verdict was wrong, and ought to be 
set aside. 

The second point submitted for our consideration is one of far 
greater importance, because our decision as to the legality or 
illegality of the running of these steam-motors or locomotives 
through the streets will have a much wider effect than upon the 
mere result of this case. If the running of these steam motoreor 
locomotive-engines, for such they are, is illegal, and a collision 
takes place in consequence of their running through the streets, 
then the question of mere accident must be put out of the consi- 
deration in dealing with cases of collision arising from their use, 
and a plaintiff will not l>e obliged to prove negligence. Whether 
this running of locomotives is illegal or not, depends on the 
question whether the Legislature, in the Act 43 Vict. No. 25, has 
expressly authorised their use, and upon the best consideration 
that I have been able to give to the provisions of this somewhat 
obscurely worded statute, it appears to me that no such express 
authority has been conferred upon the Commissioner. An 
attempt has been made by counsel, by reading this Act together 
with the Railway Act, 22 Vict. No. 19, to show that authority 
to make use of steam-traction on the highway has been given. 
It appears to me, however, that this effort has failed. The first 
thing that strikes one on perusing the several Acts, is the fact 
that the Legislature manifestly has intended to make some dis- 
tinction between a tramway and a railway, and the mere use of 
the two words suggests that two different means of locomotion 
were intended. The " Government Railways A ct'' (22 Vict. No. 19), 
sec. 100, distinctly provides that "it shall be lawful for the 
Commissioner, under and subject to such orders, directions, and 
regulations aforesaid, to use and employ locomotive engines and 

12 
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1883 other moving power, and carriages and waggons to be drawn andf 
' TooHET propelled thereby, and to carry and convey upon the railways all 
Commissioner ®^^^ passengers and goods as shall be offered for that purpose, 
FOR j(,n(j tQ make such charges in respect thereof, &c." Here is power 
given to employ such moving power as we know to be that 
employed upon a railway. And it is the use of that kind of 
locomotive power which makes what we understand to be a 
railway. When we look at the "Tramway Act" (41 Vict. No. 18) 
which was tlie first passed in this colony for the purpose of con 
structing a tramway from the Redfern Railway Terminus to 
Hunter-street, we find no definition as to what a tramway is, but 
we find the word tramway used as if a tramway was something 
different from a railway. In the second section, which provides 
for the construction of the line, and lays down its course, the 
words " railway" and " tramway" are both used as if some dis- 
tinction existed between the two things, as the section enacts 
that a tramroad for carrying passengers and their luggage shall 
be construed from the Redfern Terminus of the Southern Rail- 
way, and throughout the " Tramways Extension Act of 1880," 
tramways ai-e spoken of as something different from a railway. 
In considering the two Acts, it must be remembered that before 
railways were invented, tramways were in use, and were under- 
stood to mean lines of rails along which vehicles were drawn by 
horses, and I suppose it will be generally admitted that the word 
" railway" came to be used when locomotives were invented, and 
that in ordinary acceptation, a railway means a contrivance for 
locomotion along rails by means of steam, and a tmmway was 
distinguished from it as being a contrivance for locomotion on 
rails by means of horse-power. Under these circumstances it 
appears to me that when the Legislature passed the Act author- 
ising the construction of a tramroad, they intended something 
different from an)' ordinary railway to be constructed. To meet 
this difficulty, it has been suggested that the intention of the 
Legislature was that the rails should be of a lighter description, 
and that this constitutes the real difference between a railway 
and a tramway, but there is nothing in the Act to show that this 
was the difference the Legislature intended to make, and in the 
absence of any special definition of what a tramway is as distin- 
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f2^uished from a railway, we must fall back upon the ordinary 1883 
meaning of the word " tramway," which, as I have already pointed toohit • 
out, is a line of rails upon which vehicles are drawn by horses, comiiissionbe 

We have next to inquire whether there is anything in the Act j^^^^^^ 
43 Vict. No. 25, which repeals the " Medfei^n to Hunter-street 
Tramvxiy Act of 1879," whereby larger powers are given to the 
Commissioner in the way of using locomotive engines on this line, 
oi' other lines which were to be constructed under its provisions. 
The original RaiLwaya Act, (22 Vict. No. 19) evidently contem- 
plates the use of other moving power than locomotives furnish, 
because under sec. 100 we find express authority to use " locomo- 
tive engines or other motive power." The 3rd section of " The 
T^xtrmvays Extension Act" says that the line which had been 
constructed under the old Act, viz., that from Redfem to Hunter- 
street, is to be worked under the powers of the new Act, and says 
that the Commissioner for that purpose shall exercise all the 
powers and authorities conferred upon him by " The Tramways 
Extension A ct" and " The Oovernment Railways Act** with refer- 
ence to tramways to be constructed thereunder, but it in no way 
says it is to be worked as hitherto, nor does it expressly authorise 
tlie Commissioner to employ locomotives. It appears to me that 
the efiect of these words is only to give him such powers as are 
necessaiy for, and are consistent with, the working of that line as 
a tramway. The 5th section whilst drawing the same marked 
distinction between the words "railway** and "tramway" to 
which I have already alluded, still more clearly indicates that the 
Commissioner for Railways is not to have all the powers conferred 
upon him by the " Ooveimment BaUways Act** as the section, 
instead of clothing him generally with all the powers possessed by 
the Commissioner for Railways, provides that he shall simply have 
" all such powers as are necessary for carrying out the pui'poses of 
this Act," which is one to establish tramways. Now it is quite 
clear, and it is indeed admitted, that it is not necessary for the 
purpose of carrying a tramway Act into efiect, that locomotives 
should be used, and the only fair inference that can be drawn is, 
that the Legislature intended the Commissioner to have authority 
louse such motive power as is generally used upon what is known as 
a tramway as distinguished from a railway, and as he has authority 
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1883 by sec. 100 of " The Goveimment RaUtvays Act'* to use locomotive 
TooHKY ~ power other than steam, he has authority to use such as is fit for 
CoMKissioNEK ^tamway purposes, and is not driven to the use of steam. It has 
iiAiLvfATH ^^^ argued that sec. 14 ot"The Tramways Extension Act" by i 

its incorporation of "The Goveimment RaUtuays Act" with ' 7Iu 
Tramways Extension Act" confers on him power to use steam, 
but I think the words relied upon, " exercising any power or 
authorit}^" must be read by the light of the preceding words in 
the section, and in the face of the clear limitation of the Commis- 
sioners powers contained in the 3rd and 5th sections to such as 
are necessary for working a tramway, the wide construction 
sought to be put upon them cannot be maintained. 

Looking at the law as it is laid down in Jones v. Festiniog Ry. 
Go, (25), it appears to me that in the absence of any express power 
to use locomotives the Commissioner has authority only to use at 
most such motive power as is commonly understood to be used upon 
tramways. The words of Mr. Justice Blackhnim in the case of 
Jones v. The Festiniog Ry. Coy., appear to me to be entirely appli- 
cable to the case before us. He says : — " In order to bring the case 
within the decision of Vaughan v. 2%€ Taff Vale Coy. (26),it is essen- 
tial to show that the defendants' Act expressly authorised the use 
of locomotive engines ; it is not enough to show that the Act con- 
tained no words prohibiting their use, so that the defendants 
might use them as a person might on his own land, which he must 
do at his peril." In that case, moreover, the line authorised to be 
constructed was a railway, and the persons constructing it were by 
their Act, especially by its second section, authorised to do all 
matters and things fit or necessaiy for using the railway, whereas 
this Act only authorises the construction of a tramway. The fact 
that in our Railway Act the Legislature distinctly gives power 
to use locomotive engines, whereas " The Tramways Extension 
Act" contains no such express provision, is, moreover, itself an 
argument in favour of the plaintiff's contention that lio such 
power was intended to be given by the Tramways Act 

It has been urged upon us that a declaration by this Court 
that the running of locomotives through the streets is illegal, may 

(25) L.R. 3 Q.B. 733; 9 B. & S. 835. (26) 4 H. &N. 143; 5 H. & N.679; 28 

L.J., Ex. 41; 29 L,J., Kx. 247. 
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be productive of some inconvenience, but this is a consideration isss 
with which we have nothing to do. When a person brings his i'oohe7 
action complaining that he has been injured by such an extraor- commissionfr 
dinaiy infringement of the common law rights, as the running of ^ *^^^ 
steam locomotives along the streets of the citj' involves, our duty 
plainly is to interpret the law as we find it in the statutes, on 
the construction of which the rights of the parties before us 
depend. If the intention of the Legislature really was to allow 
the running of steam locomotives through the crowded streets of 
the city, without all those safeguards which surround their use in 
the case of an ordinary railway, that intention can be given effect 
to by passing an Act giving the Commissioner express power to 
use locomotives in the streets, conditionally upon the use of such 
a rate of speed and other precautions being taken when ap- 
proaching dangerous crossings, but in the absence of express 
authority I caimot infer from the language of the Acts before us, 
that the Legislature intended nine hundred trains drawn bj' 
locomotives to run daily along one of the crowded streets of 
the city. 

Sir G. Iknes, J. I concur with their Honours in thinking that 
this Rule should be made absolute. With reference to the first 
ground, namely, that the verdict was against evidence, it appears 
that of the witnesses who spoke as to the collision three were 
called for the plaintiff, all of whom saw it, and only one was 
called for the defendant, and this one did not see it. While the 
three witneses for the plaintiff speak positively to its having been 
caused by the negligence of the defendant, the one witness for the 
defendant merely conjectures that the collision must have oc- 
curred in one of two ways — either through the horse shying 
or that the deceased must have been guilty of contributory 
negligence by pulling the wrong rein, and thus himself bringing 
about the accident. It seems to me, without going at length into 
the facts, that the clear and manifest preponderance of evidence 
was so largely in favour of the plaintiff, that we ought to send 
the case down for a new trial; and that, therefore, upon that 
ground the verdict should be set aside. I admit that, whether 
the running of the motor was legal or not, contributory negligence 
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1883 on the part of the plaintiff would be a good defence to the action. 

TooHST For a wrong of which the person injured was himself the author, 

CoMMMsioNER ^^^ which he had brought upon himself, he cannot claim compen- 

Railv^ts. •^*^^'^- ^^ there been sufficieut evidence of contributory negli- i 

gence the verdict might have been justified, but there was nothing 

in the evidence tending to show this beyond conjecture and guess 

work. 

Before I come to the more important question, I think 
the Rule should be made absolute on the second ground, even if 
we did not go the length of saying that the use of locomotive 
steam engines was altogether illegal, and in fact a nuisance not 
authorised by the Act of Parliament, inasmuch as in my Opinion 
the question as to whether this particular user of the tram- 
ways — by steam locomotives — was or was not the exercise of a 
power "necessary for fully carrying into effect the purposes of" 
the 43 Vict. No. 25, was one which should have been submitted to 
the jury, and on that ground also I think the Rule should go. 
Of course if the Court were of opinion that the use of steam loco- 
motives in the streets was illegal, in other words, that it was a 
nuisance not authorised by the Legislature, then no finding 
of the jury that the use of such motora was necessary, would .have 
helped the defendant. 

Coming now to the more important point, the question is, has 
the Legislature authorised this particular user of the tramways ? 
That depends, in the first place, then, upon the question, whether 
or not the running of a steam locomotive on the highways is 
in itself a nuisance at common law. If it is, then the authority 
to use it must be clearly shown, either by express words or 
by necessary implication from the clear and unmistakable 
language of the Act of Parliament. The passage which His 
Honour the Chief Justice cited from Hawkins' Pleas of tJie 
Crown, must be taken as undoubted law. In The King v. 
Rnssdl (27), it is laid down " that the primary object of the 
street was for the free passage of the public, and anything 
which impeded that free passage without necessitj' was a 
nuisance." It is contended that there must be evidence on the 
trial that a steam locomotive is a nuisance, and that in the 

(27) 6 East, 427. 
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absence of such evidence the Court cannot regard such an engine 1883 
of traction as being a nuisance. The case cited by His Honour toohxt 
(James v. Hayward) (28), was one decided upon demurrer, and the coMioasioNEB 
Court ruled that a gate placed across the highway, though not i^jj^^yg, 
fastened in any way, was held to be an obstruction to the highway 
and a nuisance. The reasons given by Mr. Justice Croke for dis- 
senting do not commend themselves to my mind as satisfactory. 
However, it is a clear decision of the Court, given so far back as 
the reign of Charles I. It may be said that a gate placed across 
a highway is a self-evident obstruction and nuisance ; but, I 
would ask, is that a nuisance more self-evident than a steam 
locomotive, an engine which, propelled by steam generated by 
fire, traverses our most crowded streets, snorting, shrieking, 
hissing, emitting steam, smoke, and sparks, and asserting itself in 
all sorts of objectionable ways as lord paramount of the high- 
way? Can anything be more apparent or more self-evidently 
obvious as an obstruction to the highway than that? In Bex v. 
Pease (29), and Vaughan v. The Taff Vale BaiLioay Com/pamy (30), 
locomotive steam-engines are spoken of as nuisances at common . 
law. In the first-named case, the locomotive was not passing 
upon a highway, but alongside of one, and even in that case Mr. 
Justice (afterwards Baron) Parke, a judge of the very highest 
eminence, in a considered judgment, says, at p. 41 ; — " The 
Legislature, therefore, must be presumed to have known that the 
railroad would be adjacent for a mile to the public highway, and 
consequently that travellers upon the highway would be in all 
probability incommoded by the ])assage of locomotive engines 
along the railroad." In that case the locomotive was held to be 
a nuisance, but the Court decided that the Legislature had, in 
dear and unqualified and express language, legalised the nuisance. 
In Vaughan v. The Taff Vale Railway Company, the case 
of Piggott V. Eastern Counties Railtvay (31) was referred 
to. In that case Tindal, C.J., said: — "The defendants are a 
company entrusted by the Legislature with an agent of an 
extremely dangerous and unruly character for their own private 

(28) Cro. Car. 184. (30) 4 H. & N. 143; 5 H. & N. 679; 28 

(29) 4 B. & Ad. .W L.J., Ex. 41; 29 L.J., Ex. 247. 

(31) 3 C. B. 229. 
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188.^ and particulai* advantage; and the law requires from them that 

TooHEY tl^^y shall, in the exercise of the rights and powers so conferred 

Commissioner "P^'^ them, adopt such precautions as may reasonably prevent 

FOR damage to the property of the persons through or near which I 

their railwaj'' passes. In Vaughan v. The Taff Vale Eailvxiy 
Company, Crovipton, J., says: — " Bex v. Pease shows that the use 
of a locomotive engine must have been accounted a nuisance, 
unless authorised by the Legislature." The cases of Jones v. 
Festiniog Railvxiy Company (32), and PovxJl v. HaU (33), also 
clearly recognise that the running of steam locomotives in a high- 
way, unless authorised by statute, is a nuisance and illegal. 

Mr. Steplien contended that although these motors might be 
an inconvenience to a small section of the community, yet, 
inasmuch as they were a boon and a benefit to the large majority 
of the people, in facilitating traffic, they cannot be accounted as 
a nuisance. Some such doctrine appears to have been held 
in the case of The King v. Russell (34), Lord Tenterden, C.J., 
dissenting; but it was overruled in Rex v. Wai'd (35), and 
it is clear law now, as astablished by many decisions, that 
you cannot interfere with the rights of the public, either by 
land or water, if even only a few persons are inconvenienced. 
See cases cited at p. 827 of Archbold's Criminal Pleading, 
16th edition. In The Queen v. Train amd others (36), the 
defendants had laid down an iron tramway in one of the 
streets of the metropolis, which was held to be a nuisance, even 
though it were for the convenience of the public. That case 
seems to me to establish the fact that even if the thing com- 
plained of benefit a large section of the public, it is still a 
nuisance at common law, and, unless it be specially sanctioned 
by the Legislature, illegal. The ruling of Earle, C.J., who had 
at the trial rejected as immaterial evidence tendered on behalf of 
the defendants to show that, although the tramways were pro- 
ductive of inconvenience to individuals, they were for the 
convenience of the public, because a very large number of 
persons used the tittmway vehicles as a means of transit, to the 

(32) L.R. 8 Q.B. 733. (34) 6 B. & C. 566. 

(33) 4 a ft Ad. 30. (35) 4 Ad. ft E. 3S4. 

(36) 2 B. ft S. 640; 31 L. J. M.C. 169. 
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great saving of. their time and money, was in a unanimous 1883 
judgment of the CJourt of Queen's Bench upheld. The exigencies toohkt 
of existence in a thickly-populated town constantly necessitate commissioner 
a temporary obstruction of the highway, as in the cases of taking i^^i'^ays 
up part of the highway for the purpose of laying down or 
repairing gas, water, or sewerage pipes, yet these things, though 
no doubt for the general benefit, are undoubtedly a nuisance at 
common law, and no one hears of any pei*8on oi- body of persons 
venturing to do such things without the express authority of the 
Act of Parliament. If, then, it is incontrovei-tibly established, as 
it appears to me it is, that without the sanction of an Act of 
Parliament the ase of steam locomotive engines on the highway 
is at law a nuisance, the simple question that remains is — 
whether the Legislature has given that sanction. Mr. Stephen 
admitted that if locomotives were necessarily a nuisance, their 
use could not be justified except by express sanction of Parlia- 
ment. Tha^ position Is established by Rex v. Pease and Vauglum 
V. The Taff Vole Railway Company, followed in Jones v. Hie 
Festiniog Railway Covapany and Powell v. Hall. There is 
another authority supporting this view: Hamniersmith, (tc, 
Railway Company v. Brand (37). Mr. Justice Blackhvbim, 
in stating bis opinion for the House of Lords in that case, 
said: — ''I think it is agreed on all hands that if a person 
not authorised by Act of Parliament so to do erected a railway 
or any other private road on his own land and then worked 
it by running locomotives or trains or any other species of 
carriages upon it, so that the vibration and noise were to such 
an extent as really to be annoying to a neighbour, that injury 
would be a nuisance, and that neighbour would have a fresh 
cause of action against the maintainer of the way every time that 
the way was so worked as to give rise to the nuisance, and he 
might, I apprehend, obtain an injunction to prevent the con- 
tinuance of the nuisance." 

Mr. Steplven also relied upon the 14th section of the 43 
Vict. No. 25, but in the course of the argument I pointed 
out that that section was altogether inapplicable, because it 
clearly is limited to compensation for land resumed. He 

(37) 4 E. & L App., H.L. 171. 
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1883 therefore is left to the 3rd and ofch sections, and the con- 
TooHEY «ideration that at the time the Act was p&ssed the Legislature 
CoMMiaaioNKB ^^^^* ^^^^ ^^^^ cognisant of what was going on and had been' 
FOR goiug on for a year previously, namely, the running of loco- 
motives in the streets. As His Honour the Chief Justice has 
pointed out, you cannot either by inference or implication intro- 
duce anything of that kind. Whatever the individual knowledge 
of the membera of the Legislature may have been, we have only 
to ascertain whit they meaut by what they have said. If they 
had meant to refer to anything existing, we must take it that 
they would have said so. I concur with their Honours in their 
construction of the 5th section, that a nuisance cannot be neces- 
sary unless it is expressly declared to be so, and it cannot be 
authorised or legalised unless Parliament has so provided for it. 
In neither of these sections are there either express words autho- 
rising, or words which must by necessary implication be held to 
authorise, the i-unning in the highways of the city steam 
locomotives. By the statute, the Legislature must undoubtedly 
be taken to have authorised either by necessary implication or 
by express words the doing by the defendant of many things 
which but for such authority would be indictable nuisances at 
common law — for instance, the laying down of the tram i-ails 
and their permanent maintenance in the streets, and thus far no 
one has any right to complain of acts clearly and unmistakably 
authorised. But tramways may be established and maintained^ 
and all the puiposes of the Act — pur^x>ses which are indicated in 
the preamble, the establishment and maintenance of a system of 
tramways — may be accomplished without the aid of steam 
locomotives. There are other meaus of traction which might 
have been employed without being a nuisance, and to the use of 
such means not illegal in themselves I think the Commissioner Is 
confined. The cases cited, especially Jones v. The Festinioy 
Railway Comjyany, clearly show that unless the authorisation of 
the Legislature is express and clear, the running of steam loco- 
motives is illegal. I am therefore of opinion that His Honour 
was wrong in directing the jury that the Commissioner had a 
right to use steam motors. With their Honours, I am sensible of 
the great inconvenience which may possibly arise as a result of 
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our decision; but with a question of that kind we have nothing 1883 
to do. Our duty manifestly is merely to state what we believe toomy 
to be the law, and to explain the statutes which are put before commission 
us for our interpretation. We cannot pay any attention to j>^'^^ 
questions of policy or expediency, nor could we in any way have 
withheld our judgment at this time, our minds being made up, 
because that would have been delaying justice. My opinion is 
that if the Commissioner for Railways chooses without the 
express sanction of the Legislature, which in my opinion he has 
not yet obtained, to run machines of this sort, which are dan- 
gerous to the community, he does it entirely at his own peril, 
just as the owner of a dangerous animal is liable for its acts if it 
escapes, notwithstanding that he has used every care to prevent 
it from doing so. 

Rule absolute, with costs. 

Attorneys for plaintiff: Slatte'i*y <t Heydon. 
Attorney for defendant: The Crown Solicitoi\ 



OASES 



AftOUBD AHD DfTIRMIHSD IN THB 



SUPREME COURT OF NEW SOUTH WALES 



IN ITS 



Common §tabj 3(titi»trittton, 



DORING THE THIRD TERM, 1883. 



WATKIN AND Another v. CRISFORD (a). 1883 



Commission — Sale effected by means of agents-Statute of Frauds, ^^y a 2g^ 

The plaintiffB, anctioneen, received written aathority from the defendant to jfar^in Q j 
•ell a certain cottage belonging to him, such authority to be in force until Slat Windeyer * 
December, 1881. On 2;^th October, 1881, the plaintiffs advanced 100^ to the and 

defendant on a verbal agreement that defendant should assign his interest in the Innes, JJ. 
property and give his promissory-note for 1002. to secure the advance, and that the 
plaintiift should have the sole right to sell the property during the currency of the 
•aid note. The plaintiffs issued cards to view, and put posters on the ground. 
The note was twice renewed, and during the currency of the second renewed note, 
and before the authority to sell was revoked, Mrs. B., seeing a poster which was 
put on the cottage by the plaintiffs, stating that the property was for sale, and 
directing persons to apply to W. and W. (the plaintiffs), inquired where she could 
find W. and W. She afterwards met the defendant* and bought the property. 

The plaintiflb brought this action in the District Ck>urt. The first count was for 
breach of contract; the second count was for money payable for work done. The 
defendant pleaded non assumpsit, the Statute of Frauds, and never indebted. 
The Judge nonsuited the plaintiffs on the ground that the agreement ought to 
have been in writing. 

Heid, that whether the Judge was right or wrong in holding that the agreement 
wae withi»the Statute of Frauds, the nonsuit was wrong, because the property 
haiPiBg been placed in the plaintiffs* hands for sale, and the sale having taken place 
thxoogh their means and before the authority to seU was revoked, the plaintiffs 
entitled to their commission. 



DiSTBicr Court Appeal. The plaintifis in their particulars of 
demand stated that they sued the defendant — 1. " For that it 

(a) Decided last term. 
N.8.W.R., VoL IV., Law. K 
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1883 was agreed between the plaintifis and the defendant that in con- 
W^ATKiN sideration of lOOZ. sterling to be lent by the plaintiffi to the 
Cmotokd .^^f^'^^l^^^^ t'^® repayment of which sum was secured by the 
assignment to the plaintiffs of the defendant's equity of redemp- 
tion bf a certain house and land belonging to the defendant^ and 
also collaterally secured by a promissory-note from the defendant 
to the plaintiffs, the plaintiflb should have the sole right of 
disposing of and selling the said house and land as long as the 
said sum of 1002. should remain unpaid, and during the currency 
of the promissory-note, for the sum of 6762., and should repay 
themselves the said sum of 1002. sterling, together with their 
charges and commission of 2^. per centum on the said sum of 
6752. Averment, that the defendant received the sum of 1002., 
and assigned to the plaintiffs his equity of redemption of the said 
house and land, and delivered to them a promissory-note for the 
said sum, and performed all conditions precedent. Breach, that 
the defendant, while the. said sum of 1002. remained unpaid and 
during the currency of the said promissory-note, entered into 
negotiations with a purchaser unknown to the plaintiff, and sold 
to the said purchaser the said house and land, whereby, &c." 

2. For money payable by the defendant to the plaintiff for 
work, &a, and for commission. The plaintiffs in their particulars 
claimed 162. 178. 6d., being commission at the rate of 2| per cent, 
on 6752. 

The defendant filed the following special grounds of defence : — 
1. Non asawmpsU. 2. The Statute of Frauds, 3. Never indebted. 

At the hearing, before Mr. D. C. Judge Dowlvng, it appeared 
that the plaintiffs, Messrs. Watkin and Watkin, auctioneers and 
land agents, received written authority from the defendant to 
sell a cottage belonging to him ; this authority was to be in force 
until 31st December, 1881. On 25th October, 1881, the property 
not having in the meantime been sold, the plaintiffs advanced 
1002. to the defendant on the following verbal agreement : — 1. That 
the defendant should assign the equity of redemption of the 
property to the plaintiffs as security for the advance. 2. That 
the 1002. should be collaterally secured by a promissory note. 
3. That the plaintiffs should have the sole right to sell the 
property during the currency of the said note. This agreement 



TOL. IV.l CASES AT LAW. 135 

was not reduced to writing, but the equity of redemption was 1883 . 
assigned^ and a promissory note at three months was given. On watkin 
28th January, 1882, the note was renewed, and again on 28th (^^g^^^ 
April, the interest on the same being duly paid. During the 
currency of the last note, on 24th May, the defendant gave the 
plainti£Es verbal notice that he intended to withdraw the property 
from sale, to which the plaintiffs replied that he had better do so 
in writing. The notice in writing was accordingly given. The 
renewed note was eventually paid. The plaintiffs having heard 
that the defendant had sold the property, a correspondence ensued 
between them and this action was brought. 

It appeared that the plaintiffs had from time to time issued 
cards to view the property and interviewed persons about it, and 
that a poster was placed on the house intimating that the property 
was for sale, ''apply to Watkin & Watkin." Mrs. Bridson 
gave evidence that she saw a poster on the house during 
the currency of the last renewed note, long before 24th May; that 
she called at the house, saw a lady there, and inquired where she 
could find Messrs. Watkin & Watkin. Some time after she met 
the defendant and purchased the property from him. 

A nonsuit being moved for on the grounds — 1. That a 
breach had not been proved ; 2. That there was no binding con- 
tract; 3. That the agreement related to land, and, therefore, 
ought to be in writing ; — the leamedDistrict Court JxidgeDowling 
nonsuited the plaintiffs on the latter ground. 

A Rule nisi having been granted to set aside the nonsuit and 
for a new trial, 

Darley, Q.C., {Harris with him) for the plaintiffs, now moved 
to make the Rule absolute — We were entitled to a verdict because 
the customer was introduced by our means : Prukett v. Badger (1). 
The part of the contract sued on is that providing for commission 
on the sale ; the other part of the contract which relates to the 
land has been executed by us : Oreen v. Saddington (2). 

[Sib G. Innes, J. In that case there were two contracts and two 
considerations.] 

(1) 1 C.B. N.S. 296. (2) 7 E. & B. 603. 

K2 
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1883 So here there are two agreements entered into at different 

""wat^in times : Morgan v. Griffith (3), Angell v.- 2>i^ (4). 



V. 

Crisfobd. 



C. B. Stephen, for the defendant, showed cause — ^In Oreen v. 
Saddington (5) there were separate contracts. Here there is only 
one contract ; the agreement by the defendant to allow plaintiff 
to sell, and the agreement by the plaintiffs to make the advance, 
were entered into at the same time. Oreen v. Saddvngton (5) 
was observed on in Hodgson v. Johnson (6), where Lord Camp- 
bell says : — *' In Oreen v. Saddington the principle of the decision 
is, that there were two separable contracts, and not that there was 
one contract which might be bisected." In Morgan v. Oriffiih (3) 
and Angell v. Duke (4) there were separate contracts : Erakine v. 
Adeane (7). 

There was no breach : the plaintiffs were to be at liberty to sell 
only during the currency of the note, not of the renewals: and the 
breach alleged in their plaint is that we sold during the currency 
of the note: this is not supported by the evidence. The first 
authority given to sell the property was superseded by the agree- 
ment of 25th October, 1881. The learned District Court Judge 
was right in granting a nonsuit on the common counts. 

Barley in reply — The plaintifl^ had earned their commission 
when a purchaser was brought to the defendant by means of the 
poster. The two considerations — the advance of lOOi., and the 
work and labour in selling the property — ^are distinct, and they 
both have been executed. A contract, coupled with an interest, 
was made in October, 1881, in the place of a revocable contract. 

Cur, adv. vuU. 

The Chief Justice, on 26th May, delivered the following 
written judgment of the Court (Martin, C.J., Windkyer, J., and 
Innes, J.): — 

This action was tried in the District Court, before Mr. District 
Court Judge Dowling. The plaint contained a special count to 

(3) L.R. 6 Ex. 70. (5) 7 £. ft B. fi03. 

4) L.R. 10 Q.B. 174. (6) 28 L. J. Q.B. 88. 

(7) L.R.8Ch.'766. 
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the efiect that, in consideration of the plaintiffs agreeing to 18^ 
advance the defendant the sum of 100?., to be secured by his ~WAtKii^ 
promissory note and an assignment of his equity of redemption cmg^^^i, 
in certain house property therein mentioned, the defendant 
agreed to place such property in the hands of the plaintifl^ for 
sale, for the sum of 67ol., and to pay the plainti£[s a commission 
of 2| per cent, on the sale. There was also the common count 
for commission. The defendant pleaded non asaumpait, the 
Statute of Frauds, and never indebted. After the plaintiffs' 
case was closed the Judge nonsuited them, on the ground that the 
contract was one relating to an interest in land, and that, not 
being in writing, it was void by the Statute of Frauds. 

Whether the learned Judge was right or not in taking this 
view we do not think it necessary to decide, because it appears 
by evidence reported to us that, antecedent to the agreement for the 
loan and security above-mentioned, the property had been placed 
in the plaintiffi' hands for sale. While it so remained with the 
plaintiff, the defendant, being in want of the sum of 1002., made 
the agreement for security declared on, but nothing then occurred 
to terminate the original employment. 

The plaintifis, it was proved, issued many cards to view the 
premises, and placed a poster upon the house, stating that it was 
for sale, and referring intending purchasers to them. A Mrs. 
Bridson, having seen this poster, called at the house, and inquired 
" where she could find Mr. Watkin." This was before the 24th 
May, 1882. At that date the promissory note, which had been 
twice renewed, was current, and there was no evidence to show 
that the property had been withdrawn by the defendant from the 
plainti£[s' hands. Mrs. Bridson, after making the inquiry referred 
to, subsequently saw the defendant and purchased the property 
from him. Under these circumstances, on the authority of 
Prukett V. Badger (8), Gre&n v. Barttett (9), and ManaeU v. 
ClemerUs (10), there was sufficient evidence to show that the sale 
in question took place through the plidnti£&' means, and that 
they were therefore entitled to their commission. That being 
so, the verdict ought to have been for them on the common count. 

\B) 1 O.B. K.S. 29is. (9) 14 C.B. N.S. 631. 

(10) L.R. 9 O.P. 138. 
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We are of opinion^ under these circumstances, that the nonsuit 
was erroneous, and ought to be set aside, and that a new 
trial should be had between the parties. The defendant must 
pay the costs of this appeal and the costs of both the trials, in 
the event of the plaintiffs succeeding on the second trial 

Rule abeolwte, with costs. 



Attorneys for plaintifib : Heron & Smith. 
Attorney for defendant: T. M, Williamson. 



Aug. 7. 

MaHin, C.J., 

and 
Windtyer, J. 



Ex PABT£ MONIE AKB OtHSBS. 

'' CantraetoTB* Debts Act" (42 Vict. No. 22), sec. 13— Zfa6t% qf ewUractwr fwr 

wages of workmen employed by subcontractor. 

M. & Co., the applicants for a prohibition, were contractors f or €k>yemment 
works, 0*M. being their sub-contractor for part of the works. The respondent, a 
workman employed by O'M., sued M. k Co. in a petty debts court, under sec. 13 
of the ** Contractors* Debts Act** for wages due to him as such workman. The 
justices made an order for the payment of the wages, and granted a certificate in 
the form of Schedule I of the Act. 

On motion for a prohibition on the grounds— 1. That the proceedings were im- 
properly laid against M. & Co., instead of against 0*M.; 2. That there was no 
evidence that any money is due by M. & Co. to 0*M. on the contract, 

ffeldf that by sec. 13 the contractors, M. & Co., were liable to proceedings at the 
suit of a workman employed by the sub-contractor O'M., as if they had employed 
him directly, and the Rule nisi for a prohibition was discharged. 

Prohibition to C. A. Scrivenor and G. Murray, Esquires, Jus- 
tices of the Peace, and to Thomas Leopold. 

By summons directed to the applicants, Monie and Co., con- 
tractors No. 9 Section Waterworks, it was stated that a complaint 
was laid before justices of the peace, '' for that you are justly and 
truly indebted to Thomas Leopold (by sec. 13 of 42 Vict No. 22) (1) 
in the sum of 10{. 13s. 9d. for work and labour performed for 

(1) 42 Vict. No. 22. The preamble work which they haye done : Be it 

recites: — *' Whereas it is desirable and therefore enacted, "&o. 
expedient to enable persons employed Sec. 2. <* If in any prooee^gs at law 

upon work . . to obtain payment for in any Court haying competent juris- 

moneys due to their employers for the diction, any sum shall be found due and 
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Michael O'Meara, as hired servant, in the capacity of labourer, i883 
which sum yon neglect and refuse to pay." Exparu 

At the hearing before the justices it appeared that Leopold had Monie. 
been employed by O'Meara, sub-contractor to Monie and Co. for 
part of No. 9 section, at 78. 6d. a day. He had worked for 
twenty-eight days four hours, and had not been paid. 

On these &ct3 being proved, the justices made an order in 
favour of the respondent Leopold, and granted a certificate 
under schedule 1 of the Act (1), Monie and Co/s name being 
written in the blank marked (a). 

ARulenmforaprohibition having been granted on the following 
grounds — 1. That the proceedings were improperly laid against 
Monie and Co., the original contractors, instead of against Michael 
O'Meara, the sub-contractor, as required by sec. 2 of the Act 42 
Vict. No. 22 ; 2. That there was no evidence of moneys due and 
payable by Monie and Co. to Leopold for work and labour, so as 
to entitle Leopold to a certificate in the form in schedule 1 of 
the said Act as required by sec 2 of the said Act ; 3. That there 
was no evidence of any moneys due and accruing due to Leopold's 
employer by the original contractors (Monie and Co.) as required 
by the said Act to enable Leopold to recover from Monie and Co. 

payable by the defendant for work and the amount of the workman's debt, shall 

laboor . . such jndge or jostioe shaU, be deemed to be assigned to the work- 

apon the plaintiff's application, sign and man. 

deliver to him a oertificate of the cause Sec. 7 provides that on f ailnre by the 

of the debt in the form in the First contraotee topay,hemaybesuedbythe 

Schednle . . " workman. 

See. 3. "If the work done be work . . Sec. 13 enacts: — "A contractor who 
for the doing of which any moneys may shall sublet any part of the work shall 
be due or accruing due to the defendant be responsible to the extent provided for 
insnchproceeding(hereinafter referred to by this Act for the wages of the work- 
as the contractor) under any express or men employed by a sub-contractor ; and 
imi^ied contract with any third person, a workman employed by a sub-contractor 
the plaintiff in such proceeding (herein- may proceed against the contractor, as 
after referred to as the workman) may in this Act provided, as if he had been 
obtain payment of the sum mentioned directly employed by him.** 
in the certificate out of such moneys by Schedule 1 : — *' In pursuance of Con- 
serving on the third person (hereinafter ir<icU>r$* Debts Act I hereby certify that 
referred to as the oontractee) a notice in on the day of the sum of 
the form of the second schedule, toge- £ was on a proceeding before me 
ther with a copy of the certificate issued ascertained to be due and payable by 
to him as aforesaid.** (a) to for work and labour 

Sec 4 provides that upon service as done . .".—2 01 Stat. 2561-3. 

aforesaid all monesrs due as aforesaid (a) Name of defendant, 
from the contractee to the contractor to 
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1883 Darley, Q.C. {Bruce Smith with him) now moved to make the 

jShc parte R^lo absolute — The proceedings were wrongly brought against 
MoKiB. Monie and Co.; the proper course was for Leopold to have sued 
his employer O'Meara and obtained a certificate under sec 2, and 
upon service of a copy of such certificate on us he could attach 
any money which might then be owing by us to O'Meara : sees. 
S and 4 (2). The proceedings are like those under a garnishee 
order. Sec 13 provides that the workman may proceed against 
the contractor " as in this Act provided/' and we are thrown back 
on sec. 2 to find out what provisions are made in the previous 
sections of the Act for making the contractor liable. [He was 
stopped by the Court.] 

Owen, Q.C. {C. B. Stephen with him), showed cause — By sec 
13 a workman " may proceed against the contractor as in this 
Act provided^ as if he had been directly employed by him," and 
the ordinary meaning must be attached to these latter words: 
the workman is by them enabled to sue the contractors, Monie 
and Co., direct 

[Sir J. Mabtin, C. J. K your contention is right, no contractor 
could safely pay his sub-contractor unless the workmen employed 
by the sub-contractor had been paid. What would be the use of 
the provision in sec 3 for serving a copy of the certificate on 
the contractee ?] 

The certificate shows that the money is due to the workman, 
and enables him to get the money owing to the defendant. 

[WiNDEYER, J. The object of sec. 3 is to enable the workman 
to get money owing by the Government to the contractor.] 

Sec. 13 deals with the case where the contract is sub-let, 
and the word " sub-contractor" is used ; and it provides that the 
workman may treat the contractor as his employe. 

[Sib J. Mabtin, O.J. The preamble states :— " Whereas it is 
desbable and expedient to enable, persons • . to obtain 

(2) See note (1) on pages 138-9. 
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payment for moneys due to their employer for the work which 18SJI 
they have done." lliese are sufficient words to bear out your mrparu^ 
contention, but the duty of the Court is to put a meaning on the ^o^^- 
whole ci the Act. By the construction which you put on sec. 
^3 (3) you say that tiie " contractor '' is in the position of an 
" employer."] 

Yes, by the contractee is meant the Qovenmient, and the con- 
tractor is the first contractor, and he is liable as if he were the 
employw. • 

Darley, in reply — Sec 3 points out whom this Act is intended 
to embrace, and defines the words ''contractor" and ''contractee" 
and " workman." The preamble shows that the object of the Act 
was to obtain the payment of money due to the employer ; by 
sec. 2 a certificate may be granted in terms of schedule 1, 
that money is due by the employer; and by sec. 7, if the con- 
tractee fails to pay after service of a copy of the certificate, he 
may be sued. 

• 

Snt J. Mabtin, C. J. At first I was strongly under the impression 
that Mr. Darlei/a contention was right, but I have altered my 
opinion on looking more closely into the sections of this Act, and 
after listening to the arguments which have been addressed 
to the Court. I at first thought that the preamble of the 
Act indicated that the intention of the Legislature was merely to 
give the workman a daim, where he is employed by a sub-con- 
tractor, against the original contractor to the extent of 
the money which the latter might owe to the sub-con- 
tractor. But looking at the whole of the Act, and especially to 
the 13th section^ I am of opinion that the intention of the 
Legislature was to place the contractor in the position of the per- 
son emplo3ring the workman, so as to make him directly respon- 
sible. [His Honour read sec 13.] The only way in which 
you can proceed against a person who "directly employs" a work- 
man is by treating him as the party who made the agreement, and 
suing him as such. Although the contractor may not make an 

(2) See note (1) on peges 188-9. 
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1883 agreement with the workmen, yet, by this section^he can be treated 
Ex parte as if he had made that agreement; and as he may be sued as if 
MoNiB, YiQ had made the contract with the workman, proceedings may be 
taken with a view to attach the funds coming to him. A work- 
man may take proceedings and sue this person in the way 
provided for by this Act, and on proving hia debt he may get a 
certificate entitling him to be paid sixty days' wages, and that 
certificate shall be efficacious to attach all money coming to the 
person sued. That appears to me to be what this Act is intended 
to accomplish. I can see that where large works are contracted 
for and let out to sub-contractors who employ the workmen, it 
may happen that the sub-contractors are men of straw, in which 
case, but for this Act, the original contractor having made no 
contract with the men, they would have no effectual means for 
the recovery of their wages. The object of the Act, therefore, 
was to put the contractor in the same position as if he had made 
the contract with the men, and to enable the money coming to 
him to be attached for the payment of the workmen's wages. 

WiNDETEB, J. I am of the same opinion. If we were not to 
give this effect to the 13th section (4) it appears to me that the 
remedial object of the Act would be very easily defeated. The 
history of the Act is very well known. There were several cases 
before the Court where some persons who had worked on the 
i*ailway has lost all their wages by sub-contractors failing to pay, 
and this Act was introduced in order to throw upon large con- 
tractors who employ sub-contractors the duty of seeing that their 
workmen are paid. If the Government was not held to be a 
contractee within the provisions of this Act, it would be compe- 
tent to a dishonest contractor to employ a sub-contractor at a 
rate which would be no more than sufficient to remunerate him 
for his own labour, get the work done at a very low rate in this 
way, and then to rid himself of all obligation to see to the pay- 
ment of the workmen who really did the work. To prevent 
this, this Act was introduced to make the contractor liable as 
if he had contracted directly with the workmen who did the work, 
n any money is in the hands of the person employing the 

(4) See note (1) on pages 138>9. 
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contractor, the workmen may look to that fund for the pay- 1883 

ment of their labour. It appears to me that the prohibition Sxparu 

most be refused with costs. Monie. 

Ride discharged, with costs. 

Attorneys for the applicants: BuU A BuU. 
Attorney for the respondent: A. H. M'CuUoch. 



Ex PABTB M1NNES. Aug. 14. 



•* Munidpaliiies Act'* (81 Viet. No. 12), mc. 176—14 Vict. No. 43, tec 12— 17 Viet. Martin, C. J., 
No. 39, tee. ^^Prohibition — Appeal/rom cusessment. fftfuuwer ' 

ProhibitioiL — Valaatora appointed by a mnnioipality made a Talaation of Jnna JJ 
the capital valae of the applicant's land; and the monioipality made an 
aasesunent on the basis of that valuation. The applicant appealed to the Ck>art of 
Petty Sessions held for that pnrpose, on the ground that the rate should have 
been calculated on thejumual and not on the capital yalue of the land. 

At the bearing before the justice there were other appeals, and the valuators 
were sworn upon the calling on of the §nt appeal, but were not sworn in each 
particular case ; the applicant having given his evidence on oath, the Court 
reduoed the assessment, but upheld the principle on which the assessment had 
been made by the municipality. The assessment so reduced was entered in the 
r»te book of the municipality. 

The prohibition was asked against the mayor and aldermen of the munici- 
pality and the justice, to restrain the said municipality from further pro- 
ceeding in respect of the assessment and from enforcing the rate, and that the rate 
should be expunged from the rate book on the grounds :— 1. That the assessment 
should have been calculated on the annual rental and not on the capital value of 
the land. 2. That it was in excess of the average rental. 3. That it was against 
the evidence adduced at the Court of Petty Sessions. 

Held, — 1. That as sec. 175 of the MunieipalitieB Act states that the decision of 
the justice shall be final and conclusive as to the matter of such appeal, the Court 
could not consider any error on the part of the justice as to matters of fact. 2. 
That it was not open to the applicant to contend under the third ground that the 
evidence given before the justice in support of the valuation was not given on 
oath. 3. That the prohibition could not go against the municipality, because it 
was not a court or a pretended court which assumed to exercise judioiiJ functions; 
nor against the justice, because he had nothing further to do, the enforcement of 
the assessment not depending on the order made by him, the municipality having 
the power independently of him to enforce the assessment or not. 4. That, in 
addition to the last mentioned ground, no prohibition could be granted against 
the justice, because sec. 12 of 14 Vict. No. 43, and sec 3 of 17 Vict. No. 39, only 
authorise a prohibition to be granted against a " summary conviction or order of 
any justice," and there is nothing in sec. 175 of the MunidpcdiUeB Act which speaks 
of the decision of a justice on appeal from assessment as a "conviction or order.** 
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1383 5. niat the Bale niii having been made by a Judge in chambers and not haying 

— been confirmed hy the Court, lapsed on the first day of term. 6. The Court 

^ P^^ expressed its opinion that in proceedings on appeal h^m assessment, it is not 
M'lKinn. sufficient that the valuators should be sworn for all the cases at once; they 
should be sworn in each individual case. Prohibition refused. 

Prohibition against the mayor and aldermen of the munici- 
pality of West Botany and William Crane, J.P., to restrain the 
said municipality from further proceedings in respect of a certain 
assessment of land at West Botany aforesaid, the property of the 
applicant. 

It appeared from the affidavits filed that the applicant was the 
owner of 40 acres of land in the municipality of West Botany 
liable to assessment for rates, and that at the beginning of the 
municipal year 1883-4 valuators were appointed by the munici- 
pality, who valued the applicant's land at 60001. The council 
made an assessment on the basis of this valuation, rating the 
applicant's property at 151. for the current year. 

The applicant, within the time limited by the Municipalities 
Act, appealed to the Court of Petty Sessions held for that purpose 
before Mr. Orcune, P.M., on the ground that the rate should have 
been calculated on the annual value of the land, and not on the 
capital value. There were four other aj^eals, and upon the 
calling on of the first case the valuators were sWom ; but the 
oath was not administered to them in eadi particular case. The 
applicant gave his evidence on oath, and the Court reduced the 
assessment to 122. lOa, but upheld the principle on which the 
assessment had been made by the municipality. The assessment 
so reduced was entered in the rate-book of the municipality. 

On 13th July, 1883, a Rule nisi was obtained from a Judge in 
chambers, calling on the mayor and aldermen of the municipality 
of Botany and the said William Crane to show cause why a writ 
of prohibition should not issue to restrain the said municipalily 
from further proceedings in respect of the assessment of the appli- 
cant's land, and from enforcing the rate in respect thereof, and why 
the said rate should not be expunged from the rate-book of tiie 
said municipality, on the following grounds: — 1. That the assess- 
ment should have been calculated on the fair avenge annual 
rental of the said land and not on the capital value of the same. 
2. Iliat the assessment is in excess of the fair average annual 
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rental. 3. That the said assessment is against the evidence IBSS 

adduced at the Court of Petty Sessions. E» parte 

A motion, before Wvndeyer, J., sitting in chambers, to make ^*^^^"*' 
the Bole absolute, being adjourned into Court: — 

Foster now appeared for the applicant in support of the Rule. 

C, B. Stephen, for the respondents, took the preliminary objec- 
tion that the Court had no jurisdiction to grant the prohibition 
asked for. There is no "order or conviction" of which further 
proceedings may be prohibited: the decision of the magistrate 
sitting to hear the appeal from the assessment is not spoken of in 
sec. 175 of the MunidpaUtiee Act (1) as a conviction or order. By 
the same section, the decision of magistrates is to be final as regards 
the matter of such appeal. In The MiinidpaZity of Hamilton 
V. AustrcUicm Agricultural Company (2), Sir W. Manning, J. 
(p. 166), referred to the WarataJi Case as deciding that *' there is 
no appeal from the decision of the magistrates, even where the 
principle of the rate is involved." The Rule was granted in vacation 
before a Judge in chambers, and not having been confirmed on the 
first day of term has lapsed: Ex parte Irwin (3). 

Foster — ^The prohibition under the Justices Act is the old 
common law prohibition* granted under fresh conditions. By 
sec. 12 of 14 Vict. No. 43 power is given to grant a Rule for a 
prohibition restraining the justices or any party interested in 
fnaint^aining the conviction or order from further proceeding in the 
same. By sec. 3 of 17 Vict. No. 39, the above section is extended 
to include all summary convictions or orders of what nature or 
kind soever made by justicea By sec. 6, power is given to a 
single judge to hear and determine such applications. By sec. 14 
of the Acts Shortening Act (16 Vict. No. 1), whenever by anj^ 



<i 



(1) 31 Vict. No. 12, 8. 175, eiiActs :— Banie, uid award saoli reUef in the pre- 

If aaj penon ahaU think himself miaee at the joatioe of the case may 

aggzieyed by the value at which his require, and such decision shall be 

pfopertyhasbeenassessedfor any year, fin^ as regards the matters of such 

lie may . . appeal against such assess- appeal . .** — 2 01, Stat, 1527. 

ment to two or more justices in Petty (2) 2 S.CB. N.S. 158. 

Seasi<ms . . and such justices shall (3) lOS.C.R. 49. 
haye power to hear and determine the 
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1883 Act justices are empowered to hear and determine otherwise than 
Exparu i^ General or Quarter Sessions any matter, or to make any order, 
MlKMBs. Qp Jq m^y 2j(A of a judicial character, such Act shall be taken to 
empower them to adjudicate, order, and act therein in a summary 
way. The magistrate in this case, therefore, acted in a summary 
way: it was not an appeal, because no previous legal decision had 
been given. 

[Sm J. Martin, C J. What is there to prohibit ?] 

We want the operation of the decision of the magistrate 
restrained: if it is said that the Court of Petty Sessions has 
ceased to exist, the same objection might be made to an applica- 
tion to prohibit the proceedings under an order of a Court of 
Quarter Sessions. If the municipality distrained and we brought 
an action, they could in reply set up the decision of the magis- 
trate, and we must submit to this wrong assessment unless we 
can set aside the order of the magistrate: Chabot v. L<yrd 
Morpeth (4). 

[Sir J. Martin, C.J. The ruling of Lord Denrrvan in that case 
was reversed by Lord Ca/mphell in 16 Q.B. 446.] 

The Court has power to determine the principle on which the 
assessment should be made: Waratah Municipality v. Waratah 
Company (6). 

No evidence was given on oath by the valuators before the 
Court of Petty Sessions: the only other evidence was the evi- 
dence of the applicant given on oath. 

[Sir J. Martin, C.J. That is not one of the grounds taken in 
the Rule.] 

No proper evidence having been given in support of the 
valuation, the decision was against evidence. 

Sir J. Martin, C.J. In this case the appellant being the owner 
of land situated within the limits of the municipality of West 

(4) 17 L.J. Q.B. 336. (6) 2 S.C.R. N.S. 167 (note). 
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Botany, that municipality caused an assessment to be made 18S3 
of the appellant's property. He, not being satisfied with the Ex parte 
assessment, appealed to the next Court of Petty Sessions, and the ^*^^"^^- 
appeal came on before the stipendiary magistrate, who had 
power under an Act of Parliament to act alone in cases where the 
adjudication of two justices is required. On the matter coming 
before him, he, after hearing evidence on behalf of the appellant, 
reduced the assessment by some small sum, and that assessment 
so reduced was inserted in the books of the municipality. After 
these proceedings were taken, an application was made to a Judge 
in chambers for a writ of prohibition on various grounds, and the 
Judge made an Order nisi calling upon the magistrate who 
reduced the assessment in this way, and the municipality, to show 
cause why the Rule should not be made absolute ^' to restrain the 
municipality from further proceeding in respect of the assessment 
of the applicant's land, and from enforcing the payment of the 
rate thereof, and why the said rate should not be expunged from 
the rate book of the said municipality." 

There are a number of grounds stated which all go to the 
merits, and tend to show that the decision of the magistrate was^ 
erroneous. But by section 176 of the Municipalities Act (6) it is 
expressly stated that the decision of the magistrates ''shall be 
final as regards the matter of such appeal," and supposing that 
this proceeding is one that can be taken, still we cannot enquire 
into any error of the magistrate as to questions of fact, because 
that is a matter exclusively within his jurisdiction. 

It is said that one of these grounds is of a different character ; 
that the magistrate not only came to a wrong conclusion, but that 
he came to that conclusion on no evidence at all ; and that as he 
is to hear and determine, and his decision is to be final, he must 
take the steps known to the common law — take the evidence on 
oath, and hear all parties — and if he proceeds to hear and de- 
cide without any such evidence, his decision will amount 
to nothing. The plain answer to that argument is, that no such 
ground b taken in the Rule. The third ground, which was* the 
one relied on by Mr. Foster in support of the appellant's case, 
is " that the said assessment is against the evidence adduced at 

(6) See note (1) on page 145, 
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1363 the Court of Petty Sessions at Newtown." That does not at all 
JSksjparte imply that the decision was given without evidence,; being 
against evidence means that there was evidence given by the 
appellant which outweighed that given on the other side; not 
that the magistrate gave his decision without evidence. We 
cannot determine whether the decision was against the evidence 
or not. Affidavits have been referred to disclosing what occurred 
before the magistrate, but we cannot go outside the grounds 
taken. 

Besides, I am of opinion that a prohibition will not lie in a 
case of this sort, and I come to that conclusion on the authority 
of Chabot V. Lord Morpeth (7), a case in its preliminary stage 
extremely like the present one. In that case, for reasons set 
forth in the commencement of the report, there was an appli- 
cation for a writ of prohibition, and an order was made for the 
issuing of the writ, and that the plaintiffs should declare in pro- 
hibition. That being done, the defendant demurred, and the 
matter came on for argument. The Court having taken time to 
consider. Lord Campbdl, C.J., delivering judgment, said: — 
" Where there has been a complaint of excess of jurisdiction in 
holding an inquisition to ascei*tain the value of property taken 
under an Act of Parliament, the course hitherto has been to apply 
for a certiorari, with a view to quash the proceedings 
alleged to be illegal. What might have been the success of such 
an application in this case we are not called upon to say, but it 
clearly appears to us that the plaintiff has not entitled himself 
to a prohibition either against the Sheriff of Surrey or the 
Commissioners of Her Majesty's Woods." And further down, 
" But the judgment being good on the face of it, and being decliu^ 
to be binding and conclusive, how can we be asked to prohibit 
the commissioners from acting upon it? There is no judicial 
proceeding now to take place, and there is no process of any 
court to issue . . were we to grant a prohibition against this 
measure, we should be interfering with proceedings not judicial, 
but belonging to the executive government of the country." 
That case appears to me to be a clear authority against 
issuing a prohibition as now asked for against this municipi^ty. 

(7) 17 L.J. Q.B. 336 ; 15 Q.B. 446. 
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A municipality is nofc a tribunal, and a prohibition only issues to 1883 
a court or pretended court which assumes, to exercise judicial Ex parte 
functions. To the magistrate it cannot go, because he has nothing M*l«»*s« 
further to do, the enforcement of the assessment not depending 
on the order made by him, the municipality having the power 
independently of him to enforce the assessment or not. 

But in addition to this reason why we should not grant a 
prohibition, there is this further one that this is not a proceeding 
within sec. 12 of 14 Vict. No. 43 or sec. 3 of 17 Vict. No. 39. 
Section 12 empowers any person "aggrieved by the summary 
conviction or order of any justice" to apply for a prohibition; 
sea 3 enacts that section 12 '* shall be deemed to extend to all 
summary convictions and orders" Now, there is nothing in sec. 
175 of the Municipalities Act which speaks of the decision of 
magistrates on appeal against the rates as a " conviction or order." 
That section gives justices power to " hear and determine" and 
to " award such relief in the premises as the justice of the case 
may require;" but the justice is not empowered to order any- 
thing, he makes no conviction, he makes no order, he merely 
decides the matter submitted to him as an arbitrator or assessor. 
The proceedings here cannot be taken under this section, and the 
application for a prohibition is not one to be made to a Judge, 
whether it be a matter of urgency or not. 

In order to justify an application to a Judge in chambers for a 
Rule for a prohibition, it must be made under the Act 4 Vict. No. 
22, by virtue of which, in cases of urgency, the Judge has the 
power of a Court, but the order made lapses unless continued by 
the order of the Court. That was the order gitmted in this case, 
and it remained in force only until the first day of this Term. 
On all the grounds the Rule must be discharged. 

I wbh to add that while coming to this conclusion I am 
of opinion that if, in fact, the magistrate did decide this 
matter over which he had jurisdiction on the evidence of the 
appellant only, and took the statement of the assessors, they not 
being examined on oath, such a proceeding was erroneous. The 
magistrate ought to examine the parties on oath, and ought not 
to take the previous statement of anybody as a guide. It is not 
sufficient for the witnesses to be sworn in all the cases at once ; 

N.S.W.R., Vol IV., Law. L 
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1883 they should be sworn in each case separately. We are all clearly 

Exparu of Opinion that that is the course which ought to be taken. 
M*]!nnbs. 

WiNDEYER, J., and Sir G. Innes, J., concurred. 

Rule discharged. 
Attorney for applicant : Godfrey. 
Attorneys for respondents : Qcmnon A M'Laughiin. 



Aug. 23. LAKEMAN v. EDMUNDSON. 

Martin C.J. ^o^^ Lands ActaS9 Viet. No. 13, see. II— Potoer of infant to mortgage selection. 

^and^^ By sec. 11 of the " Lands Amendment Act 1875," any selector between the ages 
Innes J J ^^ ^^ '^^ ^^* ^^^ *^^ enter into any '* agreement for or in relation to the loan of 
money," shaU have the same rights and liabilities as if of the full age of 21 years. 

Caroline P., an infant, selected land in 1876, and in 1877, whUe stiU under age, 
mortgaged the same to the defendant. She came of age in 1881, and transferred 
the same land to the plaintiff in 1882. The plaintiff having brought ejectment, 

Held, on special case stated, that the section did not empower an infant to 
alienate or mortgage his selection; and the Court ordered judgment to be entered 
for the plaintiff. 

Special case. The plaintiff brought an action of ejectment to 
recover possession of measured portion No. 29, tsituate at Cara- 
thool, and containing 640 acres, selected by Caroline Ferrin, under 
sec. 13 of the " Lands Alienation Act of 1861" (25 Vict. No. 1), 
on 6th July, 1876 ; and also 1920 acres adjoining the said con- 
ditional purchase, and taken up in virtue thereof by the said 
Caroline Ferrin as a pre-emptive lease. 

Measured portion No. 29 was duly selected by Caroline Ferrin 
on the date mentioned (6th July, 1876), she then being an infant 
over the age of 16 years. 

On 20th August, 1877, while Caroline Ferrin was yet under the 
age of 21 years, by an indenture of mortgage, she and six other 
members of the father's family (in consideration of 300Z. which 
it was recited had been advanced for the purpose of making 
improvements on their selections in pursuance of the Lands Acts) 
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did grant bargain and sell certain conditional purchases, and 1888 
among others the said measured portion No. 29 to the defendant, Lakeman 
subject to a proviso for redemption. „ *• 

Default having been made in the payment of the money secured 
by the mortgage of 20th August, 1877, the defendant entered into 
possession of portion No. 29. 

On 14th June, 1881, Caroline Perrin came of age. 

On 17th August, 1882, she, by notification duly made, alienated 
and transferred portion No. 29 to the plaintiff; at the time of the 
said alienation the plaintiff knew of the execution of the mortgage 
of 20th August, 1877, and that the defendant was in possession of 
the land, and claimed to be entitled to the same. 

The question for the opinion of the Court was whether the 
plaintiff or the defendant was entitled to the lands claimed in the 
writ of ejectment. 

Darley, Q.C. (Donovan with him), for the defendant — By sec. 
11 of the '^AmendmeTU Act of 1875" (1), an infant selector is 
empowered to make an alienation so as to pass the legal estate in 
the land selected. Further, by sec. 25 of the " Trvst Property 
Act (26 Vict. No. 12), all mortgages of real property are to be 
deemed pledges only of the property thereby mortgaged. 

[Sm J. Martin, C.J. A mortgage of real property under that 
Act passes the legal estate. Tou must admit that at common 
law an infant has no power to part with his real estate.] 

Yes ; but his contract to do so is only voidable, it is not void ; 
but I admit that in this case the infant upon coming to her majority 
has disallowed the contract. 

Owen, Q.C. (Pilcher with him), for the plaintiff— 

[Sir G. Innes, J. Would not the lender have a right to sell 
the land in execution of a judgment?] 

(1) 39 Vict. No. 13, sec. 11, eDacts: — said, enter into any agreement for or in 

"Any person between the ages of six- relation to the loan of money . . . shaU 

teen and twenty-one years, who after be subject to the same liabilities, and 

the passing of this Act shall become the have the same rights in respect of such 

owner of a conditional purchase, and agreement, as if he were of the full age 

shall . . . being such owner as afore- of twenty-one years."— 1 OL 8taL 676. 

L2 
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1883 That, if conceded, will not give the infant power to alienate 

Lakkman ^^^ lands. The power contended for by the defendant must be 
given expressly, and not by implication. 



V, 

Edmundson. 



Sir J. Martin, C.J. In this case Caroline Perrin, then an 
infant over the age of sixteen years, made a conditional purchase 
of 640 acres of land, and shortly afterwards applied for a pre-lease 
of 1920 acres of adjoining land. After she had so become 
entitled to this land she, then being under age, joined with her 
father and his family in a mortgage to the defendant of vari- 
ous properties, including the land which she had conditionally 
purchased and the land which she held under a pre-lease. 
When she came of age she sold and transferred, in accordance 
with the provisions of the Lands Acts, these two pieces of land 
to the plaintiff in fee ; and the plaintiff has brought this action 
of ejectment against the defendant to recover possession of them. 
In that state of affairs the parties have agreed to state a special 
case, and have requested the Court to determine whether the 
plaintiff or the defendant is entitled to possession. 

I am of opinion that the plaintiff is entitled to recover the 
land. Before the passing of the Amendment Act oi 1875, it was 
decided in this Court that any infant, no matter of how tender 
an age, could make a conditional purchase. It was at the 
same time not disputed that an infant could not alienate the 
land so purchased. It is clear that at common law Caroline 
PeiTin, at the time she executed the mortgage to the defendant, 
could not alienate her land. Then came the Amendment Act of 
1875, which put an end to selections by infants under sixteen 
years of age; at the same time the Legislature, thinking it 
expedient, allowed infants of that age to make selections, and 
introduced the 11th section, giving such^infants power to make 
certain contracts. [His Honour read section ll (2).] This section 
does not say that the infant may enter into an agreement in rela- 
tion to the loan of money on the security of his selection, it only 
empowers him to enter into an agreement '' for or in relation to 
the loan of money." The same section further authorises an 
agreement by the infant for the "sale or purchase of goods and 

^2) See note (1) on page 151, 
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chattels/' or for any purposes connected with the occupation or 1883 
management of the conditional purchase. That was necessary in lakiman 
order to enable an infant to do many things which by the common v^^^^j^^^ 
law he was incompetent to perform, such as the appointment of an 
agent or a bailiff and the like. All these things the Legislature 
considered necessary for the purpose of advancing the settlement 
of the country. With reference thereto the section provides that 
the iofant selector shall have the same rights and liabilities as an 
adult ; but none of those rights thus conferred upon the infant 
selector touch the right claimed here for him to sell and convey 
away his land. Further than is expressly provided for, the sec- 
tion does not give the infant any power over his land. It would 
be a violation of an inflexible rule in the construction of statutes 
to introduce words conferring such a power. 

WiNDEYER, J. Although I am not prepared to differ from the 
conclusion to which His Honour the Chief Justice has arrived, I 
have some doubt in my own mind as to what the Legislature 
intended; at the same time if it was their intention to confer 
on infants making selections under the power confeiTed by the 
Ameridment Act of 1875, the power of selling their land, it was 
a very easy thing for them to have said so. . Much can be 
gathered from the words of the section in support of the plaintiff's 
contention, namely, that the Legislature intended only to confer 
so much power upon the infant as would enable him to cany on 
and work his selection, but did not intend to clothe him with 
power to part with it The difficulty I have had has arisen from 
the words "for or in relation to the loan of money." It has been 
aigued that a mortgage is such an agreement. But a mortgage 
is this and something more; it is a pledge of the land itself; and 
it appears to me that the fact that the land is pledged is the 
distinctive feature in the execution of a mortgage, and the 
question is, did the Legislature intend to include in the words 
"agreement in relation to the loan of money" such an agree- 
ment as a mortgage which also pledges land. Looking at the 
whole section, it appeal's to me that the Legislature only con- 
ferred the power to make a personal agreement for the loan of 
money, and did not authorise a pledge of the laud to secure 
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1883 that loan. On these grounds I think that the plaintiff is 
Laksman^ entitled to succeed. 



V, 

Edmunuson. 



Sir Q. Innes, J. I concur in thinking that plaintiff should suc- 
ceed, but I do so not without considerable doubt. My principal 
reason for holding that the plaintiff's view is a coirect one is that 
if the Legislature had intended to confer on an infant the power of 
selling his land it was easy for them to have done it. A 
mortgage, in order to be effectual, must include an alienation of 
the legal estate. There is in this section an absence of clear and 
distinct words to enable such an alienation to be made. For 
these reasons, I am led to the conclusion that the section does not 
include a power to mortgage the land, and that the plaintiff is 

entitled to succeed. 

Judgment for the plaintiff, with costs. 

Attorney for plaintiff: Welsh, by Chambers. 
Attorneys for defendant: Fitzhardinge <fe Coleman, by Fitz- 
hardinge Jk Lucas, 



Aug. 10. Re POKORNEY. 

Matiin, C.J., Insolvency — Judgment six years old — Subsequent admission of indebtedness, 

Win/Uufa^ J ^ 1876, judgment was signed and execution issued by H. against P. for an 
ff monger, o . ^^^^ ^^ ^^^ ^^^ ^^^ ^^ ^ ^^^ execution was levied, and a ratum was made of 

nulla bona. In 1883, during the pendency of an action by P. against O'B., a petition 
was presented by H. to have the estate of P. sequestrated as insolvent. P. saw 
H.'s attorney, and promised to pay the debt within a certain time. On his 
failure to do so, or to point out sufficient assets to the sheriff's bailiff^ an order 
was made by the Chief Commissioner sequestrating P.'s estate. 

P. appealed on the ground that the judgment, being more than six years old, 
and not having been revived during that time, could not be used as the foundation 
of proceedings in insolvency. 

Held, on preliminary objection taken that the insolvency proceedings were 
instituted at the cost of O'B., and in order to put a stop to the action P. v. 03., 
that the ground was not open to the appellant, not having been taken before the 
Commissioner, nor on the grounds of appeal, and not being matter which had 
come to P.'s knowledge since the filing of these grounds. 

Held aUo, that but for the admission of indebtedness by P., his contention 
might have been a good one; but as there was a judgment for 66^, an admission 
of indebtedness to that amount, and a demand to pay duly made by the bailiff, 
and a non-compliance with that demand, the act of insolvency was complete. 
Appeal dismissed. 
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Insolvency Appeal against the order of the Chief Commis- isss 
sioner directing the estate of Julius James Pokomey to be ^^ 
sequestrated on the petition of Bernard Otto Holtermann. Pokorney. 

The petition, dated 2nd March, 1883, asking that the estate of 
Pokomey should be sequestrated for the benefit of his creditors, 
stated that on 26th May, 1876, the petitioner, Holtermann, ob- 
tained a judgment of nonsuit against Pokomey in an action 
brought in the Supreme Court by Pokomey against him, the 
costs of which were taxed at 42{. 08. 2d Execution was issued 
the same day. 

Pokomey having in August the same year brought another 
action against Holtermann for the same cause of action, an order 
was made in Chambers that the proceedings in the second action 
should be stayed until the costs of the first action were paid, 
and Pokomey was ordered to pay the costs of such application. 
These costs were taxed at 12i. lis. 2d, and on non-payment 
the order was made a rule of court, with costs, which were 
taxed at 8Z. lis, 2d On 1st August, 1876, execution was 
issued for these two last mentioned sums, amounting to 21{. 
28. 4d. On 1st December, 1876, Pokomey was required by the 
sherifi^s bailiff to satisfy the judgments of 26th May and 1st 
August respectively, or to point out sufficient disposable property 
to satisfy the same, but failed to do so; and the sheriff made a 
return accordingly. 

The Chief Commissioner directed that a fresh demand should 
be made on Pokomey, and, on 5th March, 1883, the sherifi s bailiff 
"attended upon Pokorney and again requested him to satisfy 
the writs of fi, fa,: and he did not then, nor has he since satis- 
fied the said writs." On the same day the action of Pokomey 
V. O'Brien came on for heaiing, and was postponed by consent 
of pai-ties to 22nd March, in order that the insolvency proceed- 
ings might be determined. Afterwards, on the same day, 
Booty, managing clerk to Holtermann's attorneys, saw Pokomey 
and arranged with him to allow him until and inclusive 
of 12th March to satisfy Holtermann's claim, and that the 
insolvency proceedings should in the meantime be stayed. 
Pokomey did not on 12th March, nor has he since paid the 
amount of the judgments. 
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1883 On 17th May the Chief Commissioner made the order appealed 

^^ from that the estate of Pokorney should be sequestrated for the 
PoKORSBY. benefit of his creditors. 

The following were the grounds of the appeal: — 1. Tliat 
Pokorney had sufficient assets to satisfy the claim of Holtermann, 
but that he has not since the date of the original returns 
to the writ of execution been asked to point out sufficient 
disposable property to satisfy the judgments. 2. That O'Brien 
is indebted to Pokorney in a sum far exceeding Holtermann's 
claim, and although Holtermanns attorney is aware of the 
fact, no step has been taken to attach such debt, and such asset is 
" disposable property" within 5 Vict. No. 17, s. 5. 3. That the 
judgments expired before the presentation of the insolvency 
petition and were not revived. 4. That the judgments not having 
been revived, the writs of fi, fa., issued before such judgments 
expired, were upon such expiration of no force or effect. 5. That 
the question should have been put by the bailiff" to Pokorney, 
asking him to point out sufficient assets, and a return should be 
made showing nvUa bona a reasonable time before the petition, 
whereas the return is six years old. 

(7. B. Stephen^ in support of the appeal — A preliminary 
objection to the legality of the order of sequestration is that the 
insolvency proceedings were instituted at the cost of O'Brien in 
order to stop an action which Pokorney had instituted against 
him ; and O'Brien's attorney appeared for the petitioner. 

[Sir J. Martin, C.J. That is not one of the grounds taken.] 

The Court will not allow advantage to be taken of an abuse of 
its process, whether the point is taken formally or not. A man 
cannot be made insolvent for the purpose of stopping an action* 
The petitioner, who is seeking to take advantage of an alleged 
waiver by Pokorney of his objection to the legality of the order 
of sequestration, mast show that he is acting bond fide: Ex parte 
Bourne (1), which is followed in a large number of cases and by 
our Court in Ex parte Campbell (2). 

(1) 2 Glyn and Jam. 137. (2) 1 N.S.W. L.R. 77. 
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[Sm J. Mabtin, C.J. That was a very peculiar case, and it was 1883 
not decided on the authority of Ex parte Bourne (3).] lu 

POKORN£Y. 

Barley, Q.C. {Manning with him), for the petitioner, referred 
to the 30th Insolvency Rule, which provides that the memorandum 
of appeal shall state the grounds of the appeal 

Sib J. Martin, C.J. If there is anything in this ground it 
ought to have been taken when the matter was argued before the 
Chief Commissioner at the hearing of the Rule nisi to sequestmte 
the estate oE the insolvent. Not having been taken then, if 
Pokoney were not aware of the facts at that time, and they came 
to his knowledge after filing the grounds of his appeal, it 
would be equitable and right that he should have the benefit of 
them. It is not now contended, and it is not shown, that these facts 
were not then known to him ; it is not shown that this is a new 
thing which would enable him to make a fresh objection to the 
sequestration. Besides, this being an appeal fromtheChief Commis- 
sioner's decision, this matter should have been one on the grounds 
taken before him. It was not then taken, and it seems to me 
that under all these circumstances it would not be right to allow 
it to be taken now. 

C. B, Stephen as to the main point — The judgment on which the 
order for sequestraticm was made was more than six years old, 
and had never been revived. By the Statute of Weatmvnster no 
proceedings shall be taken on a judgment after a year and a day; 
that includes proceedings in insolvency. When a plaintiff lies 
by for a year and a day the debt shall be presumed to be satis- 
fied : 2 Co. Inst. 476. After six years, execution cannot issue 
unless the judgment is revived : Oom/mon Law Procedure Act, 
1853, sec. 101. There must be a debt existing at the time of the 
petition : sections 13, 14, and 25 of the Insolvent Act (5 Vict. 
No. 17) ; here the debt is gone. There can be no waiver by us 
unless the irregularity has been brought to our knowledge: 
CkiUy's Arck., 1473. 

Barley, contra — By sec. 5 of the Insolvent Act a person omitting 
to do certain things " shall be deemed thereby to have committed 

(3) 2 Glyn and Jam. 137. 
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1883 an act of insolvency;" we are proceeding not on the judgment, but 
^^ on the act of insolvency committed by Pokorney in not satisfying 
PoKOENKY. lY^Q judgment : Ex parte Bowes (4). The presumption of satis- 
faction of the judgment may be rebutted by proof of the contrary. 
There is Pokorney's admission, as well as the evidence of Holter- 
mann, and it is not so much the question whether there has been 
a waiver as whether the facts do not establish a continuing act 
of insolvency. 

Stephen in reply — The point in Ex parte Bowes (3) was that the 
act of insolvency was an old one : Pokorney's act of insolvency 
not having been revived, is an old one, and cannot be the ground 
of the sequestration. 

Sir J. Martin, C.J. In this case the insolvent had two judg- 
ments against him, at the instance of Holtermann, in one of 
which execution was issued on 26th May, 1876, and the other 
in August, 1876. They were both put in force, it appears, on 
the same day ; and on 1st December, 1876, the bailiff made 
return that he could not find sufficient to satisfy these writs, which 
were issued for 66i. 7«. Now it is quite plain that in that state 
of facts Pokorney had brought himself within the fifth section of 
Insolvent Act, by committing an act of insolvency. For more 
than six years after the commission of that act of insolvency 
no further step was taken by Holtermann, who had these judg- 
ments against the insolvent ; and it was more than six years 
after, in March, 1883, that Holtermann filed a petition in the 
Insolvent Court for the purpose of placing the estate of Pokorney 
under sequestration as insolvent. 

That matter came on before the Commissioner, and he, seeing 
that the act of insolvency had taken place so many years before 
the application for the Rule nisi, thought it right that liberty 
should be afforded to Pokorney to pay this debt if he was able to 
do so and was so advised ; whereupon,not because any law required 
that to be done, but because the Commissioner thought it a fair 
proceeding to be adopted, a demand was ordered to be made on 
Pokorney to pay this amount, which he did not do. On the 

(4) 4 Yes. 168. 
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same day on wliich the demand was made on him^ a promise was 1883 
made by him in the presence of the bailiff to pay this debt, if ne 
time were given him. There was no assertion by him that the 
debt had gone, or that it must be presumed to be paid because 
more than six years had elapsed from the time of signing 
the judgment; he made no such contention as that, but he 
asked for time, giving promises to pay, and thereby recognising 
the existence of the debt to Holtermann at the time of the 
application to the Commissioner. 

Pokomey showed cause against the sequestration, and he filed 
various grounds of objection to the proceeding, and among others 
this matter of the judgment being six years old was brought to 
the attention of the Commissioner. The Rule was made absolute, 
and an appeal is now lodged ; and in support of that appeal, and 
in pursuance of an insolvency rule to that effect, Pokomey filed a 
list of objections, and one of these objections is that the judgment 
had gone, and could not be made the basis of an application to put 
his estate in the Insolvent Court. That is the only ground ; the 
other grounds are not open, because they were not taken in the 
Commissioner's Court or before us, and the only point now is 
whether or not this proceeding is not rendered wholly invalid by 
reason of the judgment having lapsed, it being six yeai*s old at the 
time of the sequestration, and no steps having been taken to 
revive it. 

We have been referred to section 101 of the Common Law 
Procedure Act, and it is argued that the judgment is gone, and 
that no steps can be taken, without reviving it, for making 
Pokomey insolvent. Had it not been for the admission by 
Pokomey, that contention might have been a good one, because, 
by the common law, after a year and a day the judgment is 
presunied to have been satisfied, unless revived ; but here, by the 
insolvent's admission, there is no necessity to take such pro- 
ceedings, so that the things necessary to give the Commissioner 
jurisdiction exist — there was a judgment for more than 66L, the 
baililf was charged with the execution of the writ, there was a 
demand to pay, and either a refusal to comply or a non-com- 
pliance with the demand and a return to that effect. The act 
of insolvency is complete. 
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1883 WiNDETER^ J. I am of the same opinion, although I must 

i?e confess that at one time during the argument I had some doubt 
PoKOBMBY. -^}iether there was not something in Mr. Stephen's argument 
founded on the fact that the judgment was more than six years old. 
There is, however, an undoubted admission of the existence of a 
continuing state of insolvency. If a demand had not been made 
on the old jugment, and the demand was only now made for the 
"first time, it is quite open to argument whether the creditor 
could be successful in making Pokomey insolvent. But the 
demand having been made before the expiration of the six years, 
an act of insolvency was clearly established, and this gets over 
the difficulty as to the six years having now expired. That state ^ 

of insolvency having thus arisen, I cannot see what there is to 
put an end to it ; and the admission having been made, gets the 
case out of the position which it otherwise would have been in. 
As the insolvent admitted the existence of this debt, the ca.se is 
within the provisions of the statute which enables the creditor to 
make his debtor insolvent. 

Appeal dismissed wUh costs. 

Attorney for the appellant : 0. E. R. Jones. 
Attorneys for the respondent : Slattery <fe Heydon. 



Aug. 22. THE APOLLO CANDLE COMPANY (LIMITED) v. POWELL (Collector <» 

Customs). 



Martin, C.J., 
Windtyer Customs duiUs^Power to impose duly on substitute for a dutiable article — Customs 

and Act 1879 (42 Vict, No. 19), sec. 133—" ConstUution Act'* (18 dt 19 Firf. c 54), 

Lines, JJ. sees. 1, 45. 

By 860. 1 of the Constitution Act (18 & 19 Viot. o. 54) power is given to Her 
Majesty with the advice of the Legislative Conucil and Legislative Assembly to 
make laws *' for the peace, welfare, and good government of the colony." Seo. 45 
enacts that ''it shall be lawful for the Legislature of the colony to impose and 
levy such duties of Customs as to them may seem fit." 

By sec. 133of the ** Customs Regulation iic^o/* 1879" (42 Vict. No. 19), "WheneTer 
any article of merchandise then unknown to the collector is imported, which in the 
opinion of the collector . . is apparently a substitute for any known dutiable 
article . . but possesses properties in the whole or in part which ean be iMod 
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or were intended to be applied for a similar purpose as snch dutiable article, it 1883 

shall be lawfol for the Governor to direct that a duty be levied on such article at 



a rate to be fixed in proportion to the degree in which snch unknown article Apollo 
apprDzimatea in its qualities or uses to such dutiable article." By the schedule ^^^^^^ ^^^' 
the duty of Id, per lb. was imposed on candles. Powell. 

Held, on demurrer, that the Governor was not authorised to impose a duty of Id, 
per lb. on stearine as being in the opinion of the collector a substitute for candles. 

The ComiHutian Act empowers the Colonial Legislature to impose duties, but 
does not enable them to delegate their powers. Sec. 133 of the Custom* Actv* 
therefore uUra vires. 

Cross Demubbers. Declaration by the Apollo Candle Com- 
pany against the Collector of Customs for that the defendant as 
SQch collector demanded from the plaintiffs, as and by way of the 
duty authorised by law to be collected in respect of certain goods 
of the plaintiffs, imported by the plaintiffs, being fifteen casks of 
stearine, the sum of 46^. 3a. 5d., being a duty alleged by the 
defendant, as such collector, to be due at the rate of one penny 
per pound upon such stearine. And the plaintiffs, on the 2nd 
April last, in pursuance of such demand, deposited in the hands 
of the defendant, as such collector, the said sum of 4s6L 38. 5d, 
And the plaintiffs say that no duty whatever was authorised by 
law to be collected upon or in respect of the said goods, and that 
they are entitled to maintain this action for the said sum so 
deposited as aforesaid and the interest thereon. 

Plea: That before the said duty was demanded by the defend- 
ant, as in the said count mentioned, certain stearine was imported 
into this colony, such stearine being an article of mei*chandiso 
then unknown to the defendant, as and being such collector as 
aforesaid, within the meaning of section 133 of the Customs 
ReguUUion Act 1879 ; and the said article, in the opinion of the 
defendant as such collector, was apparently a substitute for a 
known dutiable article, that is to say, for candles; and was 
apparently designed to evade duty, and possessed propeHies in 
part ^hich could be used and were intended to be applied for a 
similar purpose as such dutiable article aforesaid. And there- 
upon the Governor, with the advice of the Executive Council, 
duly, in accordance with the provisions of the said Act, directed 
that a duty of one penny per lb. weight should thenceforth be 
levied on stearine upon its importation into this colony, such duty 
being at a rate fixed in proportion to the degree in which stearine 
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1883 approximated in its qualities and uses to candles ; and the said 

j^Qjj^ rate so fixed was duly published in a Treasury Order in the 

Candlb Coy. Qazette and one other newspaper published in Sydney, and was 

Powell, exhibited in the long-room in the Custom House in Sydney 

aforesaid ; and afterwards the plaintiffs imported the said stearine 

in the said count mentioned into this colony, whereupon ihe 

defendant, as such collector as aforesaid, under the authority of 

the said direction of the Qovemor and Executive Council and of 

the said Treasury Order, demanded and required payment of the 

said sum of 46{. 38. Sd., being the amount of the said daty, at the 

rate of one penny per lb. weight, so directed to be levied as 

aforesaid. 

Replication : 1. That the said article of merchandise, known 
as stearine, did not in fact possess properties on the whole or in 
part which could be used or were intended to be applied for a 
similar purpose as a certain known dutiable article known as 
candles. 

2. Demurrer to the plea, on the grounds:— (1) that the said 
plea does not show that the article therein mentioned was 
in fact a substitute for a known dutiable article, or was in 
fact designed to evade duty, or possessed properties which 
could be used, and were intended to be allowed for a similar 
purpose, as such dutiable article; (2) that the said plea ought 
to have alleged that there were reasonable grounds for the 
opinion of the defendant as Collector of Customs therein allied. 
(3.) That the said plea admits that the article therein mentioned 
was not subject to any duty authorised by law, and shows no 
grounds tending to avoid the cause of action alleged in the 
declaration. (4.) That the Legislature of New South Wales had 
by the Constitution Act no power to delegate its power to the 
Governor in Council, and that the 133rd section of the CvMoms 
Act \b consequently invalid. (5.) That the Governor in Council 
had only power under the 133rd section to impose a proportional 
duty, and not the whole of the duty, on candles or stearine. 

Rejoinder ; — 1. Joinder of issue. 2. Joinder in demurrer. 3. 
Demurrer to the 1st replication on the grounds; — (1). That, by law, 
if the Collector of Customs was of opinion that stearine possessed 
the properties alleged in the first plea, it is immaterial whether 
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such opinion was in fact correct. (2). That the replication admits 1B83 
the allegations made in the first plea and contains no legal answer Apollo 
thereto. Joinder in demurrer. andlb Coy. 

POWELU 

Stephen, Q.C. (Knox with him), for the plaintiffs — Sec. 133 
of the Cuatoma Act (1) is ultra vires. In R, v. Burah (2) 
which may throw some light on the question, Lord Sdhorne, 
delivering the judgment of the Privy Council, says (p. 905): 
— ^'^ Their lordships agree that the Governor-Qeneral-in- 
Coimcil could not, by any form of enactment, create in India, 
and arm with general legislative authority, a new legislative 
power, not created or authorised by the Councils Act Nothing 
of that kind has, in their lordships' opinion, been done 
or attempted in the present case The Legis- 
lature decided that it was fit and proper that the adjoining 
district of the Khasi and Jaintra Hills should also be removed 
from the jurisdiction of the existing courts and brought under the 
same provisions with the Qaro Hills, not necessarily and at all 
events, but if and when the Lieutenant-Governor should think it 
advisable to do so; and it was also possible that it might be 
expedient that not all, but some only of those provisions should 
be applied to that adjoining district. And, accordingly, the 
Legislature entrusted, for these purposes also, a discretionary 
power to the Lieutenant-Governor." And at p. 906: — "The 
proper Legislature has exercised its judgment as to place, persons, 
laws, powers ; and the result of that judgment has been to legislate 
conditionally as to all these things. The conditions having been 

(1) 42 Vict No. 19, 8. 133, enacts :— rate to be fixed ia proportion to the 

"Whenever any article of merchandise degree in which such unknown article 

then unknown to the collector is im- approximates in its qualities or uses to 

ported, which, in the opinion of the such dutiable article; and such rate 

cdlector or of the commissioner, thus fixed shall be published in a 

is apparently a substitute for any Treasury order in the OazeUe and one 

known dutiable article, or is appa- other newspaper published in Sydney 

rently designed to evade duty, but and exhibited in the long room or other 

possesses properties in the whole or in public place in the Custom House. And 

any part which can be used or were a copy of all such Treasury orders shall, 

intended to be applied for a similar without unnecessary delay, be laid 

purpose as such dutiable article, it shall before the Houses of ParUameiit."— 2 

be Uwfnl for the Qoyemor to direct that 01. Stat. 261 3. 

a duty be levied on such article at a (2) L.R. 3 App. Gas. 889. 
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1883 fulfilled, the legislation is now absolute." But the Legislature 

Apollo l^^re has given authority to the Governor- in-Council to impose a 

Candle Coy. (jy^y q^ |^ j^q^ article : this is a delegation of authority, a power 

Powell, not conferred by sec. 1 (3) or sec. 45 (4) of the Constitution Act. 

[Sm G. Innes, J. Is it not the same article which is taxed, 
power being given to prevent a colourable evasion of the duty: does 
the section of the Cuatoma Act do more than to give power to 
impose a duty on that part of the unknown article which is 
dutiable?] 

The section authorises the Governor to impose a duty on any 
article which, in the opinion of the collector, is " apparently a 
substitute" for any known dutiable article. It is no evasion to 
introduce a substitute for a dutiable article; smuggling may be 
an evasion of the duty. 

[Sir G. Innes, J. The duty is by the section to be levied " at 
a rate to be fixed in proportion to the degree in which such un- 
known article approximates in its qualities or uses to such 
dutiable article." Gas and kerosene oil have the same uses.] 

In PaHington v. The Attomey-Oeneral (5), Lord Caima says 
(p. 122), ''If the pei'son sought to be taxed comes within the 
letter of the law, he must be taxed, however great the hardship 
may appear to the judicial mind to be; on the other hand, if the 
Crown, seeking to recover the tax, cannot bring the subject 
within the letter of the law, the subject is free, however ap- 
parently within the spirit of the law the case might otherwise 
appear to be." In Shaw v. Howden (6), the Supi*eme Court of 



(« 



(3) 18 k 19 Vict. c. 54, sec 1, enacts : — and notwithstanding any Act or Acts of 
. . . Her Majesty shall have the Imperial Parliament now in force 

power, by and with the advice and con- to the contrary, it shaU be lawful for 

sent of the said (Legislative) Council the Legislature of the colony to impose 

and (Legislative) Assembly, to make and levy such duties of customs as to 

laws for the peace, welfare and good them may seem fit on the importation 

government of the said colony in aU into the colony of any goods, wares and 

oases whatsoever. . . . " — 1 01 merchandise whatsoever. . . . " — ) 

8UU. 355. 01 Stat. 362. 

(4) ISA 19 Vict. c. 54, sec. 45, enacts:— (5) L.R. 4 H.L. 100. 

** Subject to the provisions of this Act, (6) 5 Aust Law Times 7. 



VOL. IV.] OASES AT LAW. jqj 

Victoria held that parts of watches were not liable to the duty 1883 
imposed on watches. An evasion of a statute is not necessarily Apollo 
an infringement of its provisions: Bameden v. Lupton (7). It is ^^^^ ^^' 
plain that this Court has jurisdiction to decide as to whether the Powbll. 
section of the Customs Act is vltra vires or not. The Governor, 
moreover, by imposing the full duty of one penny per pound on 
stearine, has exceeded the powers given him by sec. 133 (8) to fix 
the duty in proportion to the degree in which the article approxi- 
mates to the dutiable article. 

As to the replication which alleges that the article does not 
possess the properties which could be used or were intended to be 
applied to a similar purpose as certain known dutiable articles, 
they demur on the ground that it is immaterial whether it does 
or does not possess those properties, so long as it apparently does 
in the opinion of the collector. There is a break in the sentence 
before ''^but possesses;" the section does not say "which may 
appear to possess/' The section then goes on to say that the 
duty is to be levied in proportion as the article approximates — 
not as it may appear in the opinion of the collector to approximate, 
bat as it actually does approximate in its qualities or uses, 
" qualities" being put in the place of " properties." 

[He was stopped by the Court.] 

Pilcher (C7. B, Stephen with him) showed cause — By sec. 133 (8) 
a duty is imposed which is to be ascertained and made certain 
when the occasion shall arise; the Legislature has power to 
make provisions in order to meet an attempted evasion of the 
duties imposed by the Act. " Where plenary powers of legisla- 
tion exist as to particular subjects, whether in an Imperial or a 
provincial legislattire, they may be well exercised, either absolutely 
or conditionally :" R, v. Burdh (9), p. 906. For example, the 
Government may be empowered to extend the operation of the 
Tovms Police Act, the Municipalities Act, the Rabbit Act or the 
Lands Act, and may, by extending the area over which rates are 
levied, add to the burdens laid on the people without the express 
authority of the Legislature. The power of the Qovemor-in- 

(7) L.R. 9 Q.B. 17. (8) See note (1) on page 163. 

(9) L.E. 3 App. Gas. S89, 

K.S.W.E., Vol. IV., Law. M 
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1883 Council under the Customs Act is limited to the imposition of a 

Apollo proportionate part of the duty fixed by Parliament, and the fact 

„^ ' of the imposition of the duty is made certain by the declaration 

Powell, ^f ^y^q opinion of the collector that the article is a substitute for 

a dutiable article. 

[Sir G. Innes, J. If the section enacted that a duty should be 
imposed on any article which the collector declared dutiable, 
would you say that such a provision was authorised by the 
Constitution Act?] 

Yes, the Legislature has the power to so enact, the Parliament 
having fixed the limit of the duty to be imposed. 

[Sir J. Martin, C.J. I cannot see why, if your contention is 
good, the duty on the new article should be limited to Id. a 
pound; a pound of concentrated essence may contain the qualities 
of many pounds of the dutiable article.] 

The section may be a foolish one, but the question is whether 
it is ultra vires or not. The Legislature has power to depute to 
others the right to decide under what circumstances the provisions 
of any statute shall come into operation: JJ. v. Burah (10). The 
intention of the Legislature was to put a stop to evasions of the 
Act — such as by importing articles in pieces or other evasions 
which could not be met by anticipation. The fact of the article 
approximating to a dutiable article, and the proportion in which 
it does so, may be ascertained by the jury. 

[Sir J. Martin, C.J. How can twelve pence be said to approx- 
jmate to one shilling ?] ' 

Sec. 133 of the Customs Act (11) is valid if within sec. 1 of the 
Constitution Act (12), which authorises the Legislature to make 
laws for the "peace, welfare and good government" of the colony. 

The section leaves the question whether the article is a substi- 
tute for a dutiable article for the opinion of the collector ; the 
words " in the opinion of the collector** govern the clause down to 
the words "it shall be lawful." The jury cannot challenge the 

(10> L.R. 3 App. Cm. 889. (11) See note (1) on page 163. 

(12) See note (3) on page 164. 
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" opinion of the collector," but they may find that the duty bears 1883 
no proportion to the degree in which it approximates to a dutiable Apollo 
article, or that it does not approximate at all, in which case no ^-^^^^^'^ Cot. 
duty could be levied. Powbll. 

No reply was called for. 

Sir J. Martin, C.J. If the authority conceded to the Collector 
of Customs and to the Governor by sec. 133 of the Customs Act (13) 
is vZtra vires, this demurrer must be decided in favour of the 
plaintiff. Whether this section is within the power of the 
Legislature of this colony to pass depends upon the terms of 
the Constitution ilc^,under which this Legislature was constituted. 
In the first section of the schedule to 18 & 19 Vic, c. 54 (14), 
power is given " to make laws for the peace, welfare and good 
government of the said colony in all cases whatsoever," and in sec. 
44 there is a provision freeing from duty certain articles therein 
mentioned. Sec. 45 is in these terms. [His Honour read the 
section (15)]. These are the powers which the Imperial Parliament 
has granted to the Legislature of this colony — very comprehen- 
sive powers to make laws for the good government of the colony 
in all cases whatsoever, and special powers to impose duties. 
Now this Legislature possesses only delegated powers ; it is not 
like the Imperial Parliament, which acknowledges no superior 
authority. There is no Legislature within the wide bounds of the 
British Empire which is not in subordination to and under the con- 
trol of that Imperial Parliament, and which does not deiive its 
jurisdiction from that source. I am not speaking of Crown 
colonies, to which other considerations apply. It follows that 
every such subordinate Legislature, of which ours is one, in the 
exercise of its power to make laws, is limited by the authority 
which created it. That authority, when creating this Legislature, 
gave it the power to make these general laws, and also to impose 
these taxes, but it did not authorise it to delegate that power 
to any other body. 

What is it that sec. 133 of the Customs Act (13) professes to do? 
It is in these terms, omitting immaterial parts : — " Whenever aoy 

(13) See note (1) on page 163. (14) See note (3) on page 164. 

(15) See note (4) on page 164. 

M2 
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1883 article possesses/' in the opinion of the collector, ''prc^rties in tiiie 
Apollo whole or in part which can be used . . for a similar purpose €L$ 
^^^Jf ^^* a dutiable article," the Governor is authorised to levy a duty 
Powell, upon such article *' at a rate to be fixed in proportion to the degree 
in which such unknown article approximates in its qualities or 
uses to such dutiable article." The Governor, having been told by 
the collector that some article unknown to him possesses pro- 
perties ''which can be used, or were intended to be implied, Icnr 
a similar pui^se as a dutiable article," is empowered to direct a 
duty to be levied on that article. He is to ascertain how &r thia 
unknown article in its qualities or uses approximates to such 
dutiable article. Having ascertained the degree of approximation, 
he then is to fix the duty in proportion thereto. Now it is easily 
ascertainable whether a commodity is unknown to the coIIecUnr; 
but what is meant by " the degree in which such unknown article 
approximates in its qualities or uses to such dutiable article?" 
There is an amount of vagueness and obscurity hei*e which it is 
impossible to clear up, and yet this is the criterion by which the 
Governor is to fix the duty on this unknown commodity. It is 
c(Xiceivable that a pound of it might possess properties which 
could be used in the making of ten pounds of candles, or one 
pound of it might make only half a pound of candles, and so the 
duty fixed by the Governor may be more or less than the rate of 
duty imposed by the Legislature upon candles. But whatever it 
may be, on being published in a Treasury Order in the Gazette 
and one other newspaper in Sydney, and exhibited in the long- 
room in the Custom House, it may be demanded on the importa- 
tion of the unknown article so practically legislated for by the 
collector and the Governor. Now that appears to me plainly 
to give the Governor and the collector power to impose duties 
on articles which the Legislature never had in its contemplation. 
When the collector says that any article is unknown to him, and 
that some of its properties can be used in the production of a 
dutiable article, such as candles, and the Govemor-in-Council 
ascertains how much it would be necessary to use in the making 
of a pound of candles, he then fixes the amount of duty to be 
paid on it ; having ascertained this, the new article is thereupon 
saddled with a duty. That is neither more nor less than the 
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L^rislature delegating the power to impose taxes. The Imperial 1883 
Paarliament may so del^ate, but it has not given the same power ~ ap^llo^^ 
to our Legislature. To make this legislation legal, there should ^^^^^^ Coy. 
have been express power given by the Imperial Parliament not PowitLL. 
only to impose taxes on the people of this colony, but also to 
confer on others the power to levy duties. It appears to me, 
without going into the other points, that, under these circum- 
stances, the imposition of the duty on stearine was erroneous, 
and on that ground the demurrer should be sustained. 

WiNDEYEB, J., concurred. 

Snt G. Innes, J. I concur. I only desire to add that the 
admission by Mr. PUcher that his argument involved the con- 
tention that the duty of a penny a pound might lawfully be 
imposed on any article that the Collector of Customs might think 
dutiable, and that a section so worded would not be going beyond 
the powers vested by the ConntUution Act in the Legislature of 
New South Wales, is in my opinion a just admission, and is only 
carrying out the argument on behalf of the defendant to its 
legitimate conclusion. I do not think that argument sound. 
His Honour has clearly shown, what is undoubted law, that a 
Legislature like ours is only the creature of the Imperial statute, 
and cannot exceed the limits laid down by the statute creating it. 
In my opinion the Legislature of this colony haA attempted by 
this section to create and arm with legislative authority upon 
a matter of general importance, a new legislative power not 
created or authorised by the Imperial statute. The power to 
impose customs duties is vested by that statute in the Parliament 
of New South Wales, and cannot be delegated by that legislative 
body to any other body or individual The maxim delegatus non 
potest delegare applies in principle to this case, not, indeed, 
regarding the Parliament of New South Wales as in any sense 
the agent or delegate of the Imperial Parliament, but applying 
the maxim in the sense that when powers are reposed in certain 
personages or bodies to be exercised by them alone they cannot 
depute or delegate the exercise of those powers to anyone else. 
See Heg. v. DvXwich College, 17 Q.B., at p. 615, where Lord 
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1883 Campbell, C. J., says; "The Crown cannot enable a man to appoint 

Apollo magistrates;" and Jewison v. Dyson, 9 M. & W., at p. 585, where 

Oandlb Coy. j^y^ Ahinger, C.B..says: "The Crown cannot delegate to another 

PowBLL. person its right to appoint judicial officers." I am, therefore, of 

opinion that the section is ultra vires. 

Judgment for the plaintiffs. 

Attorneys for plaintiffs : Wamt, Johnson <fe Scarvdl. 
Attorney for defendant: The Crovm Solicitor. 



Aug. 21. M*MAHON and Othbrs v. THE COMMMISSIONER FOR RAILWAYS. 



Martin C.J. -^^gligenee-^Bailway embankmetU— Store flooded and goods in U injured — Railwaf 
Windeyer * Act {22 Vict. No. 19), sees. 93, 94, 95. 

and xhe plaintiffs, carriers, deposited goods entrusted to them in M. and Co.'s store, 

JnneSf J J. ^^^^ ^ which was a railway embankment and a fenoe, constracted by the 
defendant, the Commissioner for Railways, some time before. Daring the night a 
quantity of rain fell, and the water, being penned back by the railway works, 
flooded the store and injured the goods stored there by the plaintiffii. In an action 
in the District Court by the plaintiffs against the Commissioner, in which the fact 
in issue was whether the defendant was liable for the damage caused to the goods, 
the judge rejected evidence to show that the damage to the goods had been caused 
by the negligent construction of the embankment by the defendant, and he 
nonsuited the plaintiffs. 

Held, on appeal, per Wikditer and Iknbs, J J. (Martin, C.J., dissenting), that 
the plaintiffii were entitled to recover damages from the defendant for a continuing 
act of negligence in not providing sufficient means to carry off rain water, which 
caused injury to the plaintiffs' goods ; and that there was nothing in the RaUway 
Act to take away from the plaintiffii their common law rights. 

Held, contra, per Martin, C. J., that the plaintifiis having taken the goods to a 
place liable to be flooded, and there being no right given them by the Railway Act 
to daim compensation, but a clear right given to the owner of the land, the 
defendant was not liable. 

■ 

District Court Appeal. The plaintiflEs sued for work and 
labour as carriers. Amongst the written defences filed was a set-off 
of 89{. lis. 5c2. for money paid by the defendant for the plainti£b 
in respect of damage to goods entrusted by the defendant to the 
plaintiffs as carriers under a contract by which, in the event of 
any damage arising to such goods, the defendant might arrange 
with the consignees, should plaintiffs fail to do so within seven 
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days^ for any damage or loss which might have been sustained^ 1883 
and that the defendant should pay such amount of compensation ~~m*mIhos' 
as should seem reasonable to the defendant, and deduct tli© commissioner 
amount from any money due to the plaintiffs under the contract. ^ *'^* 
Averment that the goods delivered to the plainti£& were damaged 
while in the plainti&' custody, and the plaintiffs failed to arrange 
with the consignees for seven days, wherefore the defendant 
arranged with the consignees and paid them 89L lis. 5d as 
reasonable compensation. 

At the tried it was admitted that the plaintifl^ received the 
goods from the Darling Harbour Terminus in April, 1881, and 
that, finding premises of the consignees closed, and the weather 
threatening rain, they took the goods back to the terminus ; this 
being also closed they took them to Mort's wool stores at 
Darling Harbour for the night. On the same night the stores 
were flooded by rain water, which was dammed back by a fence 
and railway embankment constructed by the defendant some 
years before, and the goods received the injuries for which the 
amount was paid to the consignees. Defendant admitted that 
the sum of 891. lis. Bd., claimed by the plaintiffs, was a proper 
amount unless the defendant was entitled to make the deduction ; 
and the plainti£& admitted that it was a proper amount to be 
deducted if the defendant was entitled to make any deduction for 
the loss of the goods. It was admitted that the contract was as 
stated in the grounds of defence, and that the damage was caused 
to the goods while in the plaintiffs' possession, and that the 
defendant had arranged with the consignees for the amount 
mentioned in the grounds of defence. 

The learned District Court Judge refused to admit evidence to 
show that the damage had been caused by the negligent 
construction of the embankment by the defendant, and he non- 
suited the plainti£&. 

A Rule nisi for a new trial having been granted, on the ground 
that the evidence rejected ought to have been received, 

Foster, for the plaintiffs, now moved to make the Rule absolute — 
We are entitled to recover for the negligence of the Commissioner, 
which caused the damage to our goods. 
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1883 [Sir J. Martin, C.J. Then each owner of a chattel deposited 

m*Mahon' i^ the store would have a right of action.] 

roB We submit that althomrh a trespasser would not have a ri^rht 

Railwats. . 

of action, a person who deposits his goods with the leave and 

license of the owner of the store would have a claim against the 

Commissioner: Rickets v. East and West India Docks and Bir- 

mingham Junction Ry, Coy, (1). 

Knight v. Legh (2); Dawson v. Midland Ry, Co, (3), where the 
mare of the plaintiff, being in a field by the leave of the owner of 
the field, strayed on to the railway line by default of the defendants. 
Kelly, C.B., says: — " It was argued that only the owner or occu- 
pier of the close could maintain this action, but the mare was in 
the close by the license of the occupier, and it would be against 
common sense if we were to construe the statute to mean that 
under these circumstances the owner of the mare could not main- 
tain this action." 

[Sir J. Martin, C.J. That is a different case altogether from 
this. His Honour read sees. 11 and 95 of the Railvxiy Act (22 
Vict. No. 19), and called attention to sec. 45.] 

Those sections do not relieve the Commissioner from the oblipfa- 
tion to take due precautions to prevent damage to property by 
the construction of railway works. 

C, B. Stephen showed cause — The damage is too remote; the 
Commissioner may be liable to the owner of the store, but he is 
not liable to the owner of the goods for an act done years before 
the goods were deposited. 

[Sir O. Innes, J. Is there not a right of action each time that 
damage is caused? Jones v. Sydney Corporation (4).] 

As regards the plaintiffs' chattels there was no continuous 
wrongful act. The plaintiffs themselves brought the goods on to 

(1) 21 L.J. C.P. 210. (4) 1 N.S.W. L.R. 316; 2 N.S.W. 

(2) 4 Bing. 689. L.R. 222. 

(3) L.R. 8 Ex. 8; 42 L. J. Ex. 4a 
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the premises, and ihe act which caused the damage was done 1888 
years before. Suppose a bush fire were caused by a spark from m*Mahon" 
a locomotive, and a bushman travelling along a road had his swag coHMii,o»EE 
burned, would he have a right of action against the railway t». '^^ 
company ? 

[Sm J. Mabtin, C. J. There the setting fire to the bush would 
be a wrongful act; here the thing which caused the damage was 
the rain.] 

In CatUe v. Stockton Watenuorka (5), Blackburn, J., at p. 457, 
doubts whether the application of the principle of Fletcher v. 
Jtylanda (6) would make the owner of the mine liable at the suit 
of such of the workmen as had their tools or clothes destroyed, 
or who in consequence of the stoppage of the mine made less 
wages than they otherwise would have done. In Dawson v. 
Midland Railway Coy. (7) there was a breach of a statutory 
duty. It does not appear that there was any consideration for 
the storing of the goods by the plaintiffs in Mort's store. 

Foster, in reply, cited Clayards v. Dethick (8). 

Snt J. Mabtin, C. J. In this case the plaintiflb sue the Commis- 
sioner for Railways to recover an amount of money for work and 
labour done by them under a contract to carry goods from the 
railway terminus to consignees in Sydney. There was no doubt 
as to the work having been done, or the amounts sued for being 
proper amounts, but as to the sum of 89^. lis. 6(2. there was this 
defence, that under the contract made by the defendant with the 
plaintiffi, the responsibility for loss or damage to the goods, how- 
soever caused, was to be borne by the plaintiffs. Certain wool 
was delivered to the plaintiffs to be taken to a consignee, and the 
plaintiflb not being able to deliver it the same day, took it to a store 
near to the railway — a store of Mort & Co. — and placed it there 
for the night. During the time it remained there a very violent 
storm of rain came on, and the railway embankment somewhere 
in the neighbourhood penned back the water, which fell in very 

(5) L.R. 10 Q.B. 453. (7) L.B. 8 Ex. 8. 

(6) L.R. 1 Ex. 265 ; 3 H.L. 330. (8) 12 Q.B. 439. 
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1883 large quantities, and the water so penned back flowed into the 
m*Mahon~ store, and there damaged the wool to the extent of 891, ll8. 5d, 
CoMinssioNEB ^ claim was made by the consignees to recover damages for tiie 
RauiV^ts. ^^J^'^y ^ ^^® wool, and the defendant, pursuant to the terms of 
the contract, gave notice of this claim to the plaintiffs, requiring 
them to pay the amount. The plaintifiTs not having paid this 
within seven days, the Commissioner paid the amount of 
the damage under the terms of the contract, and in answer to 
this action brought against him said that he had a right to 
deduct such amount from the amount for which the plaintiffs 
sued him. This embankment it appears was a railway em- 
bankment made by the Commissioner several years before 
the taking of these goods to the store, and before the penning 
back of the water. On this defence as to the sum of 892. 
11«. 5d, being stated to the Judge in the Court below, he 
held that as to that sum the plaintifl^ ought to be nonsuited — in 
other words, that the defendant was justified in making the 
deduction under his contract with the plaintiffs, the goods 
having been damaged in that way while in the plaintiflb' handa 
It was contended on behalf of the plaintiffs that the embankment 
having been made by the Commissioner years before, it was his 
act that penned back the water which caused the damage to the 
goods, and, inasmuch as the damage was caused by the Commis- 
sioner, he had no right to make this deduction; and the question 
for us to determine is whether the Commissioner was responsible 
for the damage which these goods sustained in the way that I 
have mentioned. 

When this matter first came on, I at once intimated that I had 
a strong opinion in favour of the defendant, and I have retained 
that opinion throughout. I cannot see — I have not been able to 
see through the whole of the argument — how the defendant can 
be held responsible for the damage caused to these goods in this 
way. 

By the Railway Act (22 Vict. No. 19), power is given to the 
Commissioner to take land for the purpose of constructing a line 
of railway, and for the purpose of effecting a variety of works 
mentioned in different clauses in that enactment. Among other 
clauses, sea 93 points out that the Commissioner, in carrying out 
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the provisions of this Act, has to do certain things for the accom- I888 
modation of the owners and occupiers of lands adjoining the rail- wmaelov 
way; among other things he is to make *'all necessary arches, ^^^^^^^^^^^^^^^1^ 
tunnels, culverts, drains, or other passages . . . of such dimensions ^ ^^^ 
as will be sufficient at all times to convey the water as clearly 
from the lands lying near or affected by the railway as before the 
making of the railway, or as nearly so as may be." His duties 
are there pointed out in very comprehensive words — ^the works 
are to be done in such a way as to protect the land adjoining 
the railway. There is a proviso as to what he shall not be 
required to do, and then follow sees. 94 and 95. Sec. 94 enacts 
that " if any difference arise respecting the kind or number of any 
such accommodation works, or the dimensions or insufficiency 
thereof, the same shall be determined by the Governor and 
Executive Council." By sec. 95, "If any of the owners or occu- 
piers of lands affected by such railway shall consider the accom- 
modation works made by the Commissioner insufficient for the 
commodious use of their respective lands, it shall be lawful for 
such owner or occupier, at any time, at his own expense, to make 
such further works for the purpose as he shall think necessary, and 
as shall be agreed to by the Commissioner." There is no absolute 
right given by the owner of land to make drains.that are necessary, 
butif he disputes what is proposed to be done by the Commissioner, 
such dispute is to be settled by the Qovemor-in-CounciL That is 
the position which the Commissioner on the one hand and the 
owner of land on the other hand occupied at the time of the con- 
structing of this embankment. Tears after that — whether the 
store was built when the embankment was constructed or not 
does not appear — ^the store being there, and drains not being 
constructed sufficient to carry off any amount of storm water 
which might fall, these goods were taken by the plaintiflb to this 
store, and the rain fell and flooded it, and damaged them. The 
question is whether the Commissioner is liable for what has 
happened. 

I concede that if a person places goods in a store, and any other 
person sets fire to that store, or does any act which injures it 
and the goods in it, not only is the owner of the store entitled to 
bring an action, but the person whose goods are in it may recover 
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1883 damages for the injury done to his property. To give another 
M'MAHoir illustration: — If a person has property in a paddock where there 
ComfwioirxB ^^ ff^^^^t &nd some one sets fire to the grass in that paddock, the 
Rauwats. o^^^^^ whose property is damaged may bring an action against 
the person so acting — ^there the injury is caused by an act done. 
But that is not the case here. A person who had no right to 
demand compensation for a drain not having been properly made; 
who himself had no right to have any drain constructed there, 
years after the embankment was built up thought fit to take 
goods into this store. That was his own voluntary act, and if the 
drains were not sufficiently large, I cannot see how he has for 
such defect any right of action. He was not bound to take his 
goods into this store, and if he does take them into a place liable 
to be flooded, he must himself be responsible for the consequences. 
The Commissioner and the owner of the land are the persons to 
determine this matter of the drains, the land being a thing which 
is always there. The work which it is said has been wrongly 
done in this case is the construction of an embankment without 
sufficient drains, and that act of negligence was committed years 
before the plaintifis' goods were placed in the store. A person 
who puts goods into a store under circumstances like this, does so 
at his own risk. Take the case of a piece of low-lying land near 
a railway embankment, which dams the water back to within a 
few inches of the level, so that a very small rainfall would cause 
it to be flooded. Can it be said that a person putting goods in 
the cellar of a store built in such a place as that could recover 
damages for injuries caused by the flooding of the land? That is 
an extreme case; but if the owner of goods cannot recover in that 
case, neither can he in this. If the land on which the goods are 
placed is liable to be flooded at the first rainfall, that is an injury 
for which the person who voluntarily placed them there can 
have no right to compensation from the Commissioner. 

No cases have been cited to show that he is liable in an action 
of this sort. There have been cases where railway companies 
have been sued for injuries catised by the negligent construction 
of their works; but there is no case like this. Under these cir- 
cumstances I am clearly of opinion, the plaintifis having taken 
their goods to a place whidi was liable to be fiooded, and there 
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having been no right given them by the Railway Actio claim 1883 
compensation, but a clear right given to the owner of the land, m»Mahon 
that the view taken by the Judge below was a correct one. Comiim»i<wib 

FOB 

WiNDEYEB, J. I regret that I have to differ from His Honour 
the Chief Justice, because my respect for his opinion is so 
great that I cannot but feel when I differ from him that I may 
be wrong in the conclusion to which I have come. My con- 
viction, however, is so strong that I cannot do otherwise than 
express my difference of opinion from him in this case. 

It seems to me that the answer which the plaintifis make to 
the attempt on the part of the Commissicmer to deduct this 
money is a good one. 

It is admitted, I imdei*stand, that the owner of the land upon 
which the store was in which the plaiutif&' goods were placed 
would have a right of action against the Commissioner for 
Railways for the negligent construction of this embankment; 
for it is clear that where a person is authorised by Act of Par- 
liament to construct certain works, and his construction of these 
w(H:ks is so negligent that damage occurs to the owner of pro- 
perty near them, the person so constructing the works is liable in 
an action. 

It is equally clear that he has this right accruing to him from 
time to time whenever an injury is done. This principle has been 
acted on in Jones v. The Municipal Council of Sydney (9), on 
the authority of Oeddis v. The Proprietors of the Bann Reser- 
voir (10), the head note of which correctly states " where persons 
incorporated by Act of Parliament for a particular purpose, and 
have full powers given them to effect that purpose, if the effect- 
ing of it may occasion (not only in the course of originally 
executing the necessary works for the required purpose, but at 
recurring intervals afterwards) inconvenience or injury to others, 
they may be treated as under an obligation to take from time to 
time measures to prevent the occurrence of such inconvenience 
and injury." 

It was conceded that the owners of the land on which this 
store stood would have a right of action against the Commissioner 

(9) 1 N.S.W. L.R. 815; 2 N.S.W. L.B. 222. (10) 3 App. Cm. 430. 
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1883 for Railways if the maintaining of this embankment in that 
m*Mahon improper state was a continuing wrongful act which gave a right 
CoMMwsioNEB ^^ ^ctlon to the person injured from time to time ; but it is said 
RAttWAYs. ^^^^ although the owner of this property has this right of action 
from time to time as long as this wrongful act continues, the 
owner of a chattel brought on this land, if his chattel is destroyed 
by the same wrongful act which injures the proprietor of the 
land, has no remedy. I am at a loss to understand why the 
owner of a chattel should not, like the owner of land, have a 
right of action when his property is injured by the wrongful 
act of another. What reason can be adduced why he should be 
deprived of the right to recover damages for injury done to his 
property? If a person is passing along a street adjoining a 
milway, and by reason of the negligent construction of works 
on the railway, as for example by the improper construction of a 
bridge, something falls and injures that person or his property, 
would he not have a right of action, although chattel property 
alone is injured, just the same as if the injury was caused to land ? 
The ground of such right is that the person passing has a right 
to be there, and if, having a right to be there, he is injured by 
the negligent act of another, he has a right of action. So if he 
places a chattel on the land of another adjoining a railway, with 
the consent of the owner of such land, and it is injured, it 
appears to me that he has a right of action just as if the chattel 
had been injured on a highway, on the ground that he has a right 
to put it there. 

Allusion has been made to the ninety-third and the following 
sections of the Railway Act, which provide for the construction 
of culverts and other waterways by the Commissioner, and it is 
urged, as provisions are made for the settling of differences 
between the Commissioner and owner of land adjoining the 
railway as to the suflSciency of culverts proposed to be made, that, 
inf erentially, no other remedy is given except such as is provided 
by these sections of the Railway Act, I cannot, however, see 
that these sections deprive the owner of land of his common 
law right to bring his action if he is injured by the negligent 
construction of these works. The owner of land is not bound to 
see that the culverts are sufficient for the protection of his land; 
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he may be ignorant of the fact of then' insuflSciency or 188S 
as to his rights; but whatever his position may be, it is quite M^Mahov 
clear that whatever may be his rights to cause the Commissioner comuissiohxb 
to make larger or more numerous culverts, those rights do not railv^ys. 
absolve the Commissioner from the duty of constructing works in 
a proper manner, and if from some cause it turns out afterwards 
that the culverts made are insufficient to carry away the water, 
it appears to me that the Commissioner is liable. Something has 
been said about the rights of persons who are injured by the 
construction of these railways making a claim for consequential 
damages from time to time ; but injuries such as these are not 
the consequential injuries contemplated by the Act. It is pre- 
sumed that the Commissioner will make sufficient culverts to 
carry off storm waters, and, if he does not make them large 
enough or numerous enough, an action lies. Suppose a viaduct 
is erected adjoining a person's land, and years after its erection it 
falls down, and it turns out that the cause of its falling down 
was its negligent construction by the defendant, can it be said 
that no action will lie, because the negligence in its erection which 
caused its fall, occurred years before ? 

That being the position of a landlord proprietor in respect of 
injury to his land, and to the chattels upon his land, what 
difference is there where the chattels are upon another person's 
land by the consent of the owner? Why is he to be deprived of 
a common law right of action for a continuing act of negligence 
in failing to provide sufficient culverts to carry off the water 
which may fall in the ordinary course of things, although the 
Commissioner may not be liable for extraordinary rainfalls. No 
case certainly has been cited directly in point upon the case 
before us, but there are expressions made use of in several cases 
which go to show that the view which I take of this matter is 
the correct one. The first instance is in the case of Dawson v. 
Midland Railway Co, (11). In that case, the plaintiff kept his 
mare in a stable which he hired for that purpose ; the stable 
stood in a paddock in which the plaintiff had permission to run 
his mare given to him by the person from whom he leased the 
stable, the mare escaped on to the railway line, and was injured by 

(11) L.R, 8 Ex. 8. 
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1883 the negligence on the part of the railway company in not 

m*Mahon~ keeping certain gates closed It was argued in that case that 

Co fflsioNBB*'^® statute which threw on the railway company the duty 

FOB of keeping the gate closed did not give a right of action to 
Railways. * • « « 

the owner of agisted cattle, or to the owner of cattle straying in 

this way on the railway line. Kelly, C.B., says " it was argued 
that only the owner or occupier of the close could maintain this 
action, but the mare was in the close by the license of the 
occupier, and it would be against common sense if we were to 
construe the statute to mean that under these circumstances the 
owner of the mare could not maintain this action." In the case 
of Cattle V. Stockton Waterworks Co. (12), which was cited by the 
defendant as a case against the plaintifl^' contention, the question 
was how far a right of action was to be given to one who was 
injured by the breach of a contract by a third person. Blackburn, 
J., whilst deciding against the claim under those circumstances, 
says:—" But if we did so (decide in favour of the plaintiffj, we 
should establish an authority for saying that, in such a case as 
that of Fletcher v. Rylands (13), the defendant would be liable, 
not only to an action by the owner of the drowned mine, and by 
such of his workmen as had their tools or clothes destroyed, but 
also to an action by every workman and person employed in the 
mine, who, in consequence of the stoppage, made less wages than 
he would otherwise have done." This passage shows, inferen* 
tially, that the learned judge was of opinion that not only had 
the owner of the mine which was flooded a right of action, but 
any of his workmen had also a right of action. He simply drew 
the line, as to who had a right to sue, at the person who having 
a right to be in the mine had his property destroyed. 

For these reasons, it seems to me that there is nothing in 
principle or authority to prevent the plaintiffs from showing 
that this loss was brought about by the negligence of the Com- 
missioner. 

Sir G. Innes, J. 1 also am constrained to differ from His 
Honour the Chief Justice, and I do so with considerable diffi* 
dence, but after the most attentive consideration of the arguments 

(12) L.R. 10 Q.B. 453. (13) L.R. 1 Ex. 265, 3 H.L. 330. 
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used, and of the authorities and the principles governing this ^^^ 
matter, I am unable to accept the conclusions at which His m*Mahon 
Honour has arrived. Commissioner 

The Rule in this case was granted to set aside a nonsuit, not to RAawATs. 
enter a verdict for the plaintiff, and it may afterwards turn out 
that this assumed negligence does not, in point of fact, exist, and 
that the plaintiflb are not entitled to succeed in the action ; but 
for the purpose of this argument it has been assumed throughout 
that there would have been evidence produced sufficient to estab- 
lish negligence on the part of the Commissioner. That being 
so, I fail to see anything in the sections of the Railway Act 
mentioned, to excuse the Commissioner from the common law 
liability which attaches to any man who, by the negligent 
construction of work, causes water, or other matter which is 
calculated to create damage, to flow on to the premises of 
anybody else, and which would only have flowed there from 
the erection of this emimnkment without the construction of 
drains sufficient to carry off the rain-water. 

It is conceded that, putting out of account anything in that 
Act, the owner of these premises would have a right to bring an 
action against the Commissioner, and there have been numerous 
cases in this Court to that effect : Hughes v. Sydney Conyora- 
turn (14), Smart v. Sydney Corporation (15), and Jonea v. Sydney 
Corporation (16). These are authorities to show that, notwith- 
standing that the municipalities were authorised to construct 
these works, if they did so negligently they are responsible for 
the damage caused. Can there be said to be any distinction in 
principle between the right of action possessed by the owner of 
premises and that possessed by the owner of a chattel which is 
rightfully on these -premises at the time the damage occurred. I 
understand His Honour the Chief Justice to concede that where 
injury of this kind occurs, and there is no special provision made 
by Act of Parliament to alter the state of circumstances, the owner 
of a chattel injured or destroyed while rightfully on the premises^ 
although he had no right to the premises themselves, would have 

(14) 10 S.C.R. 310. (15) 6 S.C.R. 380. 

(16) N.8.W. L.R. 315; 2 N.S.W. L.R. 222. 

N.S. W.E. , Vol. IV., Law. N 
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1883 an equal right of action against the wrong-doer. I see nothing 
M'Mahon i^ ^^® statute to disentitle the owner of a chattel from 
Coma^ioNER pursuing his common law remedy. 
■a^^ It is said that, conceding that these rights of action may 

accrue to the owner of the premises and the owner of the 
chattel, the right does not remain where injury does not happen 
immediately, but after the lapse of a considerable time, when, 
nothing having been done to abate the nuisance, that particular 
injury recurs. It appears to me that there are authorities to 
show that such negligence, if allowed to continue, is in the nature 
of a continuing wrongful act. Where an action is brought for 
negligence, the plaintiff can only recover for damages which have 
occurred at the time the writ was issued. If after the lapse of 
months or years the defendant continues his wrongful acts, and 
does nothing to abate the nuisance, there is a right to sue for the 
injury so caused. Such was the case of Jones v. City Corpora^ 
tion (17), where Sir W. Manning, J., says : — " If the case goes 
down to another jury it is quite clear that the main topic to which 
the evidence of the plaintiff was directed will have to be given up, 
namely, the depreciation in the value of the property. He cannot 
in an action like this recover damages for a permanent depreciation 
of his property by an injury which may be removed to-morrow. 
All he can recover is for the past injury which he has actually 
suffered." In accordance with that decision the plaintiff, having 
recovered 5002. in the first action, might have issued a second 
writ, and he in fact did so, but the matter was subsequently 
arranged. That passage in His Honour's judgment, for which no 
decided case is requisite, establishes that with a recurring wrong 
there is a recurring right of action. If this is the law where 
damage has been caused to the owner of land, why should it not 
be applied to the case where the action is brought by the owner 
of a chattel rightfully on the land. I can see no distinction in 
principle between the two cases. If the owner of the chattel 
knew at the time that he placed the goods in the store that this kind 
of damage was likely to happen, and that he was depositing his 
chattel in a dangerous place, under these circumstances the 
doctrine of contributory negligence would apply — but there was 

(17) N.S.W. L.R. 315; 2N.S.W. L.R. 222. 
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no such evidence here. By this wrongful act of the defendant 1883 
damage was caused to the plaintiffs by the destruction of these m*Mahon 
chattels, and it seems to me that it would be contrary to common commissioneb 
sense, to authority, and to principle, that a man should not be ^J^j^^^ 
allowed to pursue his remedy for the wrong done to him. 

Rule absolute for a mew trial, with 
costs; costs of first trial to abide 
the event. 

Attorneys for plaintiffs : Pigott Jc Tinckett, 
Attorney for defendant : The Crown Solicitor. 



ANDERSON r. FAIRFAX and Another. Aug, 2, 3. 



Dtfamatton — Newspaper — Privileged occasion — Evidence, Martin^ C.J., 

The proprietors of a newspaper have no special privileges beyond those which innes J J. 
every member of the community possesses in commenting upon public men and 
pubUc matters; if in the course of such comments they make statements of a 
defamatory nature which are untrue, they are not protected by proving that what 
they published was bond fide believed by them to be true. 

DxrAXATiON: The defendants, newspaper proprietors, sent a reporter at the 
special request of the plaintiff, to inspect and report upon an institution established 
by the plaintiff for the training of boys to handicrafts, and chiefly supported by col- 
lections made from the public by the plaintiff's wife. The reporter, arriving during 
the absence of the plaintiff and bis wife, questioned the boys then at the institution, 
and took down their answers ; he also examined a boy who had been there, 
but had left the institution. The defendants published what their reporter had 
■een himself and heard from the boys, with comments, which statements and 
comments contained defamatory matter. This was the libel complained of in the 
first count of the declaration. 

The Government, after th6 appearance of the article, sent a medical officer and a 
police constable to the institution, who each made a report to the Qovern- 
ment. The defendants, thereupon, wrote in their newspaper: — "We have had an 
opportunity of perusing the reports sent into the Government . . after the article 
exposing the institution had appeared, and the documents more than corroborate 
the statements made by our reporter;*' then followed extracts purporting to be from 
these reports. This was the libel charged in the second count. 

The defendants pleaded not guilty, and that the statements made were true and 
for the public benefit. Verdict for the plaintiff. On motion for a Rule nisi for a 
new trial, 

Heldt P^ Martin, C. J., and Innbs, J. 1. That there was nothing in the position 
of the defendants as newspaper proprietors, nor in the circumstances under which the 

N2 



184 CASES AT LAW. [N. S. W. R. 

1883 ftrtioles came to be written, which exooBed the pablioation of defamAtoiy matter 
which tamed out to be untnie. 2. That the reports of the GoYemment medical 



Anderson officer and the constable, tendered in evidence by the defendants, were rightly 

Fairfax, ^i^^^ 

Per Vavokti, J. 1. That although the defendants as newspaper proprietors 

had no privilege beyond what was possessed by any member of the public, yet the 
defendants having been specially asked by the plaintiff to visit and report upon 
the institution, the occasion of publishing the article was such as prhnd/aeie to 
repel the presumption of malice, and was therefore privileged. 2. That the publi- 
cation of statements made by persons not then in the institution did not come 
within the privilege, there being no invitation to examine persons outside the 
institution. 3. That there ought to be a Rule on the ground that the evidence of 
the reports to the Government was wrongly rejected. 

Defamation. The plaintiff, George Anderson, sued the pro- 
prietors of the Sydney Morning Herald for that before and at 
the time of the grievances hereinafter mentioned, the plaintiff 
was the manager and superintendent of the artisan and agricul- 
tural college, Middle Harbour, which said college had been and 
was then being supported by the plaintiff and the voluntary- 
contributions of the public, as a home and training school for 
destitute boys, under the direction and care of the plaintiff and 
his wife; and the defendants falsely and maliciously printed and 
published of the plaintiff in their newspaper called the Sydney 
Morning Herald, in an article under the heading "A home for 
destitute children/' the words following, that is to say " A room 
in which there is a visitors' book shows but a small list of names, 
which from a similarity in the handwriting and the style of some 
of the signatures, suggests that most of them have been written 
by two .or three persons, and are not the names of people who 
have made visits of inspection" (meaning thereby that the plain- 
tiff was party or privy to the entry in the said visitors* book of 
fictitious or false entries of visitors to the institution). And in 
another part of the said article, the words following, that is to 
say, " A visit to the workshop (meaning a workshop established 
for caiTying out the purposes of the said college), however, proved 
. that the work he (meaning thereby one of the boys then being- 
trained in the said college) did was of a very simple nature^ 
and according to a statement from one of the men employed 
there, he (meaning thereby the said boy) was not at all likely 
when out of his apprenticeship to be able to do the work of a 
tradesman. He and another boy seemed to be the only ones on 
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the premises who were under indentures, and the one above 1883 
mentioned appeared to be the only one engaged in the shop with Andebsok 
any regularity" (meaning thereby that the said boy was the only ^^^^^^^ 
one in the college who had been taught any part of the trade 
which should have been taught to the whole of the pupils of the 
said college, and that the said boy was negligently and imper- 
fectly taught). And in another part of the said article, the 
words following, that is to say, "The boys (meaning thereby 
the pupils in the said college) did not convey the impression 
of being well nourished, but on the contrary presented some 
signs about their bodies very suggestive of meagre diet and a 
consequent poverty of blood" (meaning thereby that the plaintiff 
had neglected his duty of seeing that the said boys were properly 
nourished, and that the plaintiff for his own gain was causing the 
said boys to be starved). And in another part of the said article 
the words following, that is to say, " Mrs. Anderson's interest 
in the boys' prayers was described by one of the boys who had 
been an inmate of the place, and had left, in this way — ' One 
night, at a time when there were only three boys in the place, 
and we were going to bed, we forgot to say good night to her; 
while we were kneeling down saying our prayers she came in 
with the cane and flogged the lot of us.' Flogging would seem 
to be something with which the boys are pretty familiar . . . 
No doubt there have been times when they have deserved it, but 
some of the punishment described appears to have been excessive. 
The little cripple (meaning thereby one. of the boys in the said 
college) had received fourteen blows with a stick on the hand, 
and had been struck about the head with Mr. Anderson's hand" 
(meaning thereby that the plaintiff allowed his wife to punish, 
and that the plaintiff himself was in the habit of punishing the 
boys in the said college violently and capriciously, and that the 
said boys were not allowed by the plaintiff to offer up their 
devotions without unjustifiable disturbance by the plaintiff's 
wife.) And in another part of the said article the words follow- 
ing, that is to say, " But the most serious statement against the 
place was made by a boy who left it three months ago,after a stay of 
two years there, and who is now at North Shore learning his trade. 
This statement was as follows: — 'For the first twelve months I was 
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iB8d there I was engaged stumping the ground^ and we used to have 
Anderson" ^ ^^ ^^^ ^^^ washing and to carry up the water (meaning 
thereby that the plaintiff was neglecting his duty by the said boy 
and others by employing them in menial duties for his own 
benefit^ instead of employing them in a manner which could be 
of benefit to them). We used to have to help Mrs. Anderson to 
wash all her own clothes, her underclothes and everything.' [The 
boy here made certain statements which reflect on the good order 
of the institution, and the present habits of the conductor]" (mean- 
ing thereby the plaintifi and his said wife). And in another portion 
of the said statement, ''Mi*s. Anderson when she was in that state 
(meaning a state of drunkenness) used to beat the boys. One 
Saturday, when she was like that (meaning drunk) she cut a boy 
over the face with a cane, and beat him so that he was all over 
bruises" (meaning thereby that the plaintiff^s wife was given to 
intemperance and violence when in that state, and that the 
plaintiff allowed her to do so and did not interfere), and by 
reason, &c. 

2. And the plaifitiff also sues the defendants for that, the 
prefatory averments in the first count being here repeated, the 
defendants falsely and maliciously printed and published of the 
plaintiff in their said newspaper the words following, that 
is to say : — '* We (meaning the defendants) have had an 
opportunity of perusing the report sent into the Government 
by the police officers and the physician deputed by the Colonial 
Secretary to visit Anderson's House for Destitute Boys at Middle 
Harbour (meaning the said college) after the article exposing 
the institution (meaning the article referred to in the first count) 
had appeared in the Herald, and the documents more than corro- 
borate the statement made by our reporter (meaning thereby the 
said report reproved more severely than the article referred to in 
the first count the plaintiff's conduct in the management and 
superintendence of the said college, and that any inaccuracy in the 
said article would be found to be in favour of the plaintiff). Dr. 
Egan says: — 'I found them (meaning the pupils of the said college) 
to be poorly clad, and six of them covered more or less with 
scabies (itch). This disease had evidently been quite overlooked 
and neglected, though it must have been prevalent for some con- 
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siderable time. It was quite painful to see the little fellows 1883 
scratching and rubbing themselves even for the short time Anderson 
I was present. I carefully questioned the boys as to their „ ^' 
general training and treatment, and their statements to me, 
taken in connection with their evidently neglected physical 
condition, led me (meaning the said Dr. Egan) to the 
opinion that it would be advisable to remove them as soon 
as possible/ (meaning thereby that the said Dr. Egan had 
examined the bodies of the said boys and had questioned 
them as to their treatment by the plaintiff, and that the said 
Dr. Egan had come to the conclusion that the said boys suffered 
severely from lack of ordinary necessaries of life in consequence 
of the neglect and improper conduct of the plaintiff). Senior- 
sergeant Cotter strongly supports the statement in the HercUd 
(meaning the said article), and with regard to what he (meaning 
the said Senior-sergeant Cotter) says it is remarked in the 
documents (meaning the said report) that he (meaning the said 
Senior-sergeant Cotter) does not burden his necessarily lengthy 
report with many details, as a report of the place appears in this 
morning's Herald (meaning the said article), which in matters the 
Senior-sergeant (meaning the said Senior-sergeant Cotter) does 
not touch upon is surprisingly correct. One of the conclusions 
drawn from this officer's report (meaning the report of the said 
Senior-sergeant Cotter) is thus stated. He concludes that 
Anderson and his wife are incapable of regarding the interests of 
any one but themselves, and while not imputing to them (the 
Andersons) the active cruelty of inflicting punishment on the 
boys under their care, he certainly concludes that they (meaning 
the plaintiff and his wife) have been heartlessly and cruelly 
callous to the suffering of these poor boys from the itch. And 
again : — ' These unhappy boys (meaning the said pupils of the said 
college), the means of getting a good income from the public, and 
getting Anderson a certain hold upon a valuable property (mean- 
ing certain Government lands at Middle Harbour upon which the 
pliuntiff was superintending and managing the said college), are 
worked for long hours daily at the severest manual toil, 
underfed, ordinary education and religious teaching alike 
neglected, and enjoying none of the play or amusement necessary 
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1883 at their age'" (meaning thereby that the said Senior-sergewit 
Am>ebson~ Cotter had testified to the truth of the statement referred to in 
the first count, and that the said Senior-sergeant Cotter was of 
opinion that the plaintiff had neglected his duty in the said 
college in not providing proper nursing and medicine for the said 
pupils in the said college, and that the said pupils were kept by 
the plaintiff for the sole purpose of imposing upon the charitable 
feelings of the public, and of obtaining from the public large sums 
of money for the education and training of the said pupils, and of 
obtaining from the Government of the said colony the use of 
certain lands at Middle Harbour, and that the plaintiff, after 
obtaining the said sums and the use of the said lands, expended 
and used the same for his own benefit and advantage, and 
neglected to provide with the same for the proper education and 
training of the said pupils, and, further, that the plaintiff severely 
illtreated the said pupils, and compelled them, to the injury of 
their bodies, to work for the plaintiff's profit and advantage, and 
that the plaintiff starved the said pupils for the purpose of 
retaining the said sums to his own use) whereby, &c. 

Pleas; — 1. Not Guilty. 2. That the said alleged libels are true, 
and that it was for the public benefit that the matters charged 
and contained be and were so published. 

The action was tried at Darlinghurst, on 7th, 8th, 11th, 12th, 
14th and 16th June, before Sir G. Innes, J., and a special jury of 
twelve. 

It appeared that the plaintiff conducted an institution on some 
Crown lands at Middle Harbour, called the "Artisans' and 
Agricultural College," in which boys were to be trained for 
various handicrafts. A committee containing the names of many 
prominent citizens was formed to superintend the working of the 
college, but it appeared that beyond occasionally visiting the 
place, they exercised very little control over the institution. Mrs. 
Anderson, the plaintiff's wife, took little part in the management, 
being usually absent in Sydney, or in other parts of the colony, 
collecting subscriptions from the public for the support of the 
institution; during the time that they had been at Middle 
Harbour, she had collected upwards of 900i., which> the plaintiff 
said, was expended in improving the land. Mrs. Anderson 
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frequently called on Mr. Cook, the liead of the reporting staff of 1883 
the Sydney Morning Herald, and asked him to send a reporter Anderson 
to the institution, stating that a favourable notice in the columns yaulvax. 
of the Herald would save her the trouble of going about 
collecting money from the public; in consequence of these 
repeated requests, reporters were sent on two occasions, but 
through no fault of theirs were unable to get to the place. In 
October, 18S2, Mr. Cook instructed Mr. Lyne, one of the Herald's 
reporting staff, to go to Middle Harbour, inspect the institution 
and give a full and fair report of it. Mr. Lyne accordingly went, 
accompanied by Mr. Maxted, the Government boarding-out 
officer. They crossed to North Shore and took a cab to the 
plaintiff's institution. When they arrived, neither Mr. nor Mrs. 
Anderson were there, they having gone to meet the reporter of 
the Sydney Daily Telegraph, Mr. Lyne and Mr. Maxted then 
went over the institution, saw some of the boys there, put 
various questions to them, and took down their statements. Mr. 
and Mrs. Anderson afterwai'ds returned with the Telegraph 
reporter, but Mr. Lyne did not inform them of what the boys had 
been telling him. Mr. Lyne afterwards saw another boy, who had 
left the institution, and was living at North Shore, and took down 
his statement. The report of what Mr. Lyne had seen and heard 
from the boys was published in the Sydney Morning Herald, and 
was the libel set out in the first count of the declaration. 

The Government, after the publication of this report in the 
Sydney Morning Herald, sent Dr. Egan, the health ofiicer, and 
inspector Cotter, to inspect the plaintiff's institution. They made 
reports to the Government, and it was with reference to these 
reports that the libel set out in the second count of the declara- 
tion was published. 

At the trial, evidence was given that the institution was not 
properly conducted, and that the plaintiff was unfit for the posi- 
tion which he assumed, and the truth of some of the statements of 
fact in the libels charged was established; but the defendants 
failed to prove the truth of the statements made by the boys to 
Mr. Lyne. 

The reports of Dr. Egan and of inspector Cotter were tendered in 
evidence on behalf of the defendants and rejected by His Honour. 
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1883 His Honour, in his summing up to the jury, after stating how 

Anderson the defence under the sQCond plea was to be made out, continued: — 
Fairfax. " Something has been said by the learned Attorney-General with 
reference to comments and matters of discussion in a public jour- 
nal, and my attention has been called to some well-known cases 
with reference to the learned Attorney -General's contention, 
which contention is in effect that, if the article as a whole, not- 
withstanding that it contains defamatory charges against the 
plaintiff, is fair — if the comments were fair and not extravagant, 
not unreasonable — then (I am not quite sure of the words used by 
the learned Attorney-General) although there may be certain of 
those charges which are made and yet are not substantiated in 
evidence, the defendants are entitled in that case to your verdict. 
Well, it is my duty to tell you that that is not a proper represen- 
tation of the law in this case. So far as comments are concerned 
I go entirely with what the Attorney-General has said. But 
comments are one thing, and distinct, definite, and specific charges, 
accusations and statements of that kind are an entirely different 
matter ; and where they are made, and where in the opinion of 
the jury these allegations are seriously defamatory, then it is 
incumbent upon the defendants to make out by evidence in a case 
of this kind, that those statements are true and also for the public 
benefit. As far as the public benefit is concerned no difficulty 
arises, for in this case it is conceded by the couusel for the plain- 
tiff that if those statements are true, it was for the public benefit 
that they should be published, and therefore in this particular case 
with that admission, our law is similar to the law in England. . . . 
With regard to comments, there is no question about this — 
that the public acts of all public persons are open to comment, open 
to fair and reasonable comment, open to comment that is severely 
hostile, trenchant, and possibly most injurious, but then these 
comments must be fair, must be, even as a matter of comment, 
based upon certain facts which fairly give rise to them. Every 
person in a public position — and it is very right and proper that 
it should be so — judges, statesmen, authors, actors — all persons 
who are either placed apart from their own seeking in positions 
of public prominence, or those who, like the plaintiff in this case, 
make themselves public persons by inviting public notice, by 
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putting themselves forward as persons of public prominence — all 1883 
public acts of such persons as these are properly open to the akdbrson" 
severest critidsm, so long as that criticism and comment is fair p^^^ 
and reasonable. And while we have that freedom, which is a 
priceless boon and on which it is entirely imnecessary for me to 
enlarge, for I trust the day is very far distant when this right 
will be taken away from the press or from any member of the 
community, without entering into any question of the peculiar 
privilege the press may possess in the matter, so long as we have 
this freedom of criticism and comment I think our liberties are 
tolerably safe. But at the same time even that freedom must 
not degenerate into license, that liberty must not be made a cloak 
for maliciousness, and persons cannot abuse that right by imput- 
ing unduly, and without reasonable ground, improper motives 
to any person, still less are they justified in making serious 
charges which are defamatory serious accusations, unless they can 
make out those things are true. Fair comments, however hostile 
they are, if they are made bond fide, and are made upon facts 
proved, are not libellous. But untrue statements of serious 
charges cannot, under our law, be justified. Now take an instance 
apart from this particular case to exemplify what I mean: — A 
man is in some public position — it matters not what. He is 
either a judge, magistrate, a politician, or in any other public 
capacity you may think of. You may bring against that person 
any charges you please, but you do it at the risk of showing that 
they are true. And when you can show that these are true, then 
you can comment upon them as strongly as you please. Where 
a public man's public conduct is found fault with, so long as the 
comments or criticisms are confined merely to general expressions 
of disapproval, disapprobation of his conduct in one case or 
another, even though the criticism may be erroneous, or the com- 
ments unkind or unduly severe, the person making them is not 
to be cramped or confined in the exercise of a public right such as 
that by reason of matters of that kind. But if you make several 
charges — half a dozen charges — and prove two or three of them, 
and the olhers remain without proof — ^the mere fact that you 
prove two or three of them, and you show from the proof of these 
two or three that the person whose conduct you are animadvert- 
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1883 ing upon is unfit for the position — clearly, patently, flagrantly 
Anbbbson' — that constitutes no justification for the other charges you have 
Faibfax. ™^^^> ^^^ which you cannot substantiate, supposing always that 
they are serious charges worthy of consideration, and aflfecting 
injuriously his character. The charges alleged to have been 
made here are several in number; — of course it is for you to say 
how far they are important, how far they are worthy of considera- 
tion, and it is entirely for you to say how far any of them or all 
of them are substantiated by the evidence." 

The jury returned a verdict for tHe plaintiff with 4502. damages. 

Darley, Q.C. {Pitcher and Bruce Smith with him), for the defen- 
dants, now moved for a Rule nisi for a new trial on the grounds 
inter alia: — 1. That the publication complained of having been 
printed in consequence of the request of the plaintiff to publish an 
article concerning the institution, the defendants are not liable for 
the defamatory matter therein contained, unless express malice is 
proved. 2. That the circumstances proved in evidence establish 
the libel to be a privileged communication, and that therefore 
malice must be proved. 3. That there is no evidence of express 
malice, and that therefore the jury should have found a verdict 
for the defendants. 4. That the reports of Dr. Egan and Senior- 
sergeant Cotter were wrongly rejected in evidence. 

We submit that the statements made by us, in the belief that 
they were true, and without any malice against the plaintiff were 
privileged communications. We pleaded two pleas, not guilty and 
a justification; the whole of our argument will turn on the plea of 
not guilty, because we complain that His Honour in summing up 
to the jury wholly lost sight of the effect of that plea. There is also 
another ground, that certain evidence was rejected. In order to 
show malice, the plaintiff must not only prove that the facts as 
stated are not true, but that they are untrue to the defendants' 
knowledge. 

[Sm J. Mabtin, O.J. In that case you will have to show that 
the proprietors of a newspaper would, under certain circum- 
stances, be entitled to make such things known to the whole 
world.] 
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Mrs. Anderson made continual applications to Mr. Cook and 1883 
other persons in the Herald Office, to send a reporter and publish andbrson 
a report of the institution, pointing out to him at the same time, » ^* 
that her labours in collecting would be very much lightened if 
the Herald could give a favourable report of the institution; on 
two occasions a reporter was sent, but by no fault of his he could 
not get to the place. On the third occasion Mr. Cook gave 
instructions to Mr. Lyne, a most experienced, careful and cautious 
reporter, on the staff of the Herald, and told him to go to the 
place, inspect it thoroughly, and make a full and fair report upon 
it. Mr. Lyne accordingly went with Mr. Maxted, the Govern- 
ment boarding-out officer, who also had been requested by Mrs. 
Anderson to inspect the institution; and after questioning the 
boys and examining the place he made his report, which it is 
admitted was a full and fair report of what he had heard and seen; 
this report the defendants published in their newspaper. After 
the article appeared, the Qovemment sent Mr. Inspector Cotter and 
Dr. Egan, who made reports, and, in consequence of those reports 
the Government removed some of the children to the Benevolent 
Asylum for medical treatment. 

[Sib J. Martin, C. J. Did Mrs. Anderson ask Mr. Cook or any 
one at the Herald office to send a reporter and inquire of the 
boys and take their statements of what was going on?] 

No; they were asked to report on the institution. But it is 
surely right that a reporter should, apart from the Andersons, 
find out from the boys, especially when he sees them suffering 
from a disease, what it is thut brings about this disease. 

Independently of the solicitations of Mrs. Anderson, it is 
put forward to the public that this is a public institution ; and 
the press, as representing the public, has a right to send any one 
to see a public institution, especially as subscriptions were asked 
from the public, and the names of gentlemen prominent in the 
community were put forward as supporting it. 

[Sm G. Innes, J. I put before the jury that these persons 
were public personages, and that the institution was a public 
one, and that there was a full right to any member of the com- 
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1883 munity to comment on the public acts of any public persons, 
AndersoiT though there was no right to make charges unless they were 
^' proved. That is a very different thing from a privileged 
occasion.] 

But is not that a privilege? How does the right of comment 
exist only as a privilege on a privileged occasion? 

[Faucett, J. It is hardly a privilege, it is a right. Privilege 
is something peculiar to a particular class, or arising from par- 
ticular circumstances, or on a particular occasion; but the right 
to comment upon the acts of public men is the general light 
of every member of the community.] 

The privilege arises from the public position of the persons 
commented upon. 

[Sir J. Martin, O.J. Privilege and the right of extended 
comment on public persons are not the same thing. Many 
Judges have used the terms as convertible, but quite inaccurately, 
as is pointed out in the case of Campbell v. Spottiawoode (1). The 
right of enlarged comment or criticism on a book, or of comment 
upon members of Parliament or public officers, is not privilege ; 
it is the light of free comment ; it is a mistake to call it privilege.] 

I should say it was privilege. The person who writes the 
book on which comments are made gives the privilege. In this 
case there are two grounds of privilege; first, there is the invi- 
tation to report on the institution; second, the institution 
being a public one, the public have a right to visit it and 
comment on it, and use strong language with reference to what 
they see and hear. 

[Sm J. Martin, C.J. I have over and over again in this Court 
said it was not privilege. No doubt Chief Justice Cockbum 
so used the word, but he used it inaccurately, as is well pointed 
out in the case I have referred to. There is a very great 
difference between the two things — the right of enlarged com- 
ment on public persons or public matters which would not be a 

(1) 3 B. & S. 769 ; 32 L. J. Q.a 185. 
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libel, and comment which, in the case of a private person, would 1883 

be libel. Then it is a question of libel or no libel. His Honour andbbsoh 

drew attention to the case of Laughton v. Bishop of Sodor and p^^^ 
Mem (2)]. 

Of course, if the Court holds that the communication was not 
privileged. His Honour's summing up was right ; but we shall 
sabmit that the verdict was against the evidence. It was 
admitted that the statement, if true, was for the public benefit. 

[Sir J. Martin, C.J. It cannot be against evidence if you 
did not prove the truth of all the statements made by you.] 

The point we submit is whether, apart from privilege altogether, 
we, being invited to go and see this institution, were not entitled 
to report what we saw and heard. We, like other members of 
the public, were entitled to let the public know our honest 
impression of what was going on in the institution. 

There is another question running in parallel grooves with this 
— supposing that there had been no invitation to go there, we 
contend that this being a public institution, the information 
communicated by the press to the public is privileged. Hunter v. 
Sharp (3) was an action by a medical practitioner against the 
PaU MaU Oazette for an alleged libel. There were two pleas, as 
here, and the defendant failed on the first plea. Cockbum, C. J., 
in the course of his summing up to the jury, said: — "But suppose 
you cannot go that length, that will not conclude the case. It 
will bring the defendant to his second ground of defence, which, 
in that event, you must consider. Under that head of defence, he 
says that it was a matter of public interest and public concern ; 
that the plaintiff, by his advertisements, invited people to submit 
to his system of treatment; and that if he, the defendant, really 
believed it to be a delusion, then he had a right to maintain that 
it was so ; and that even if, in drawing inferences of imposture 
and bad intention, he fell into error, yet if he wrote honestly, 
and with the intention of exercising his vocation as a public 
writer fairly and with reasonable moderation and judgment, he 

(2) L.R. 4 P.O. 496. (3) 4 F. & F. 983. 
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18S3 is entitled to the verdict. And I entirely agree in that view. 
Anderson Here is a man challenging public criticism by bringing for- 
Faibfax. ward what professes to be a new system of treatment, and 
Invitiug the public to adopt it as the only means of curing 
the most destructive disease known among us. In doing this 
he challenges public criticism, and if a public writer, using a 
reasonable degree of temper and moderation, as behoves any 
one who makes imputations upon others — if a public writer, thus 
discussing the subject in the exercise of his vocation, falls into 
error as to the facts or the inferences, and goes beyond the limits 
of strict truth, he is nevertheless privileged. The occasion is a 
privileged one, and if the privilege is exercised honestly, faith- 
fully, and with reasonable regard to what truth and justice 
require, then, though he may exceed the limits of what he can 
legally prove to be the truth, he is protected from liability. It 
is not, therefore, necessary that the justification should appear to 
you to be made out, if you think that the defendant, or the writer, 
was in the reasonable and honest exercise of his vocation as a 
public writer, even although he was not fully warranted in 
drawing the inferences he did as to the conduct of the plaintiff, 
and though it may be that he was not entirely justified by the 
absolute truth." 

[Sir J. Martin, C. J. We all know that Chief Justice Cockbum 
in some cases went further than the law allowed. Sir O. Innes, 
J. See what he says in Campbell v. Spottiswoode (4). That is 
clearly law.] 

Chief Justice Cockbum was supported in two other cases by 
the Privy Council and the Court of Queen's Bench. 

[Sir J. Martin, C. J. That case cannot be an authority if it is 
contrary to the decision of the Queen's Bench in CampbM v. 
Spoitiswoode (4).] 

In Hart v. Oumpach (5) the head note is as follows: — " In an 
action brought in her Majesty's Supreme Court for China and 
Japan, for false representations made by the defendant, occupying 

(4) 3 B. & S. 769; 32 L.J. Q.B. 185. (5) L.R. 4 P.O. 439. 
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an official post in the service of the Emperor of China, to the 1883 
Tsnng-li-Tam^, the head of the Foreign Board at Peking, respect- andbbsok" 
ing the conduct of the plaintiff as a professor in the college p^^^^ 
established there, which led to his dismissal by that board, the 
alleged misrepresentations being, that the plaintiff had asked to 
be relieved from his duties, and declined to perform them, and 
that he had absented himself from Peking at a time when his 
active services might be required at the college. The defendant, 
in reply, denied that he had made any false representations, and 
asserted that such representations as he had made were 
contained in a report made by him in the course of his 
duty as an officer of the Chinese Oovemment. The judge 
in hb summing up directed the jury that, whether the 
defendant had made false representations, and the Chinese 
Oovemment had disiftissed the plaintiff in consequence, was a 
thing specially for the jury to consider, and whether the repre- 
sentations were warranted by facts. The jury found for the 
plaintiff, and gave large damages. A Rule nisi was afterwards 
obtained for a nonsuit, or new trial, on the ground of misdirection 
and that the verdict was against evidence. The Supreme Court 
discharged the Rule. On appeal : — Held, by the Judicial Com- 
mittee, that the judge's summing-up was erroneous, that the 
representations complained of were privileged communications, 
that the judge ought to have explained to the jury the relation 
and position of the parties, and have told them that the action 
would not lie, if the statements were made honestly and in a belief 
of their truth, without proof of express malice, and not whether 
they were warranted in fact, and that the burden was on the 
plaintiff to prove that they were not so made." 

[Sm J. Mabtin, C.J. In that case there was clearly privilege.] 

The privilege is not confined to what a man sees, but includes 
what he hears, and hears by inquiry on the spot 

[Sib J. Mabtin, C.J. Suppose the reporter found a boy with 
a broken limb who told him that Mrs. Anderson had broken 
it, and the reporter published the statement, and it after- 

N.S.W.B., VoL IV., Law. 
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1883 wards tamed out that the boy had fallen down and broken the 
Andbrson^ limb— is the reporter entitled to publish that ?] 



V. 

Fairfax. 



Undoubtedly. Is it to be the case that where a public writer 
exposes a great sham — a great villainy it may be — is he, because 
he has made a charge which is not strictly proved, to have a 
verdict given against him, although he has performed a great 
public duty and done a great public benefit? Suppose the 
case of some public man who has grossly misconducted him- 
self, and a public writer, for the benefit of the public, points 
out, on the occasion of some important epoch of the country 
in which that man is, that this man has misconducted himself, 
and mentions four distinct matters in which he has been guilty 
of misconduct, any one of which would disqualify him from 
public confidence for ever. Then suppose an action is brought 
and the writer pleads not guilty and the truth, but fails in 
proving one matter — the three others being proved — is there, 
under the circumstances, to be a verdict against the writer ? 

[Sir J. Martin, C.J. The jury ought to be told, in a case of 
that kind, that while there is an extended right of public com- 
ment on public men and measures, still that right to comment is 
not to be nlade a vehicle for the imputation of base motives, or 
the allegation of a fact which cannot be borne out by evidence. 
Faucett, J. K the public writer were excused on the one out of 
the four statements, why not apply the same principle to the 
other three, and say he is not boimd to prove any one of them ?] 

Neither is he, if the communication is privileged. Where there 
is privilege, the burden of showing that the statements com- 
plained of were made for an indirect motive lies on the plaintiff: 
Clark V. Molyneux (6). 

[Snt J. Martin, C.J. I referred just now to a popular error, 
that newspaper writers can publish with impunity things which 
they believe to be true, but which may not be true. That is 
dealt with in the case I mentioned. The case you now cite does 
not touch that point at all.] 

(6) L.B. 3 Q.a 237. 
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Camphdl v. Spottiawoode (7) was a case of privilege. There is 1883 
not a single text-book which does not put that case under the Anderson 
head of privilege. 

[Sir J. Martin, C.J. It is a great mistake, aad contrary to the 
case itself.] 

Tliere is a privilege here. 

[Faucett, J. What is privilege? Privilege is where the occa- 
sion is such as will justify a man in honestly making certain 
statements, which may possibly not be quite true. It is 
the occasion that is privileged, not the particular words or 
statement that are made. Sir J. Martin, C.J. A certain canon 
is laid down in Ha/rrison v. Bvsh (8), that a communication 
otherwise actionable may be made by a person having an interest 
or duty to make it to a person having a corresponding duty or 
interest. It is not everybody who has the privilege to communi- 
cate to everybody about everything; and the question is whether 
a person who publishes in a newspaper to all the world anything 
about anybody can be privileged — whether he can do that as a 
privil^e.] 

Not about everybody, but about a public man, for instance. 

[Faucett, J. I am not prepared to say that either the owners 
of the Times or of the Sydney Morning Herald have a right 
to make a statement against a public man merely because they 
believe it to be true. It would be a dangerous principle to admit, 
and I think that is clearly set out in this case of GampbeU v. 
Spottiawoode (7). But the question here is, and that is a very 
strong groimd, that the Herald was invited to go to this place, 
and not merely that, but to examine it, and to report to the 
public upon it, not only as to what was seen, but also as to what 
was heard, and for the purpose of benefiting the people who were 
the proprietors of this institution. That is the ground you take. 
Sir J. Martin, C.J., read the judgment of Blackburn, J., in 
Campbell v. Spottiawoode (7).] 

(7) 3 B. & S. 769; 32 L.J. Q.a 185. (8) 5 £. & B. 344. 

02 
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1883 There the plaintiff was a Dr. Campbell, and he published 

Anderson pamphlets for distribution in England. He was a private 

„ ^'' individual and did not invite comment: he did not ask the 
Fairfax. 

proprietor of the newspaper to comment on the course he was 
taking. 

[Sm O. Innes, J. He was soliciting public subscriptions for a 
public purpose.] 

Would not the defendants here be entitled to see the institution 
and express their disapprobation of the whole scheme, and their 
disbelief as to its utility, and make comments on the impropriety 
of asking for subscriptions? 

" [Sir J. Martin. They would be entitled to do that; but it 
would not be privilege. I do not think the term " privilege" is 
applicable to this case. There would be no privilege, but a right 
to make comments : it is a case of libel or no libel. A public 
wiiter, if he goes beyond the right to comment on public men 
and public matters, must prove the truth of everything he 
states.] 

The defendants were solicited over and over again to send a 
reporter. The invitation includes a right to make every possible 
inquiry. 

[Sir J. Martin, C.J. It does not include the right to make 
statements which are untrue.] 

Nearly every word of the article has been proved to be true 
except the statements of the boys. There is no reported case like 
this : in one case only — and that not the case of a newspaper — 
there was an invitation. The invitation here takes the case out of 
the decision in Campbell v. SpoUiswoode (9). If the reporter had 
gone there simply of his own mere motion, without an invitation 
and without being solicited, and, looking upon it as a public 
institution, had written this article, then the i*emarks in Camp- 
bell V. Spottiowoode would strongly apply to it. The question 

(9) 3 B. & S. 769; 32 L. J. Q.B. 185. 
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then miprht be whether these were fair comments or not; but 1883 

over and above that there is this invitation, and I say the andbrson" 

invitation makes the privilege, and makes this a privileged ^ ^* 
communication. 

[Sir J. Martin, C.J. We have the decision given by Lord 
Chief Justice Cockbum, which does not agree with your view. In 
the case otParaona v. Surgey (10) there is the following marginal 
note :— " A shareholder of a railway company having summoned 
a meeting of shareholders to which he invited others, and 
especially the reporters, to attend, and at this meeting made 
defamatory comments on the conduct of the plaintiff — one of the 
directors — relating to the affairs of the company, held that though 
a discussion of a matter before a meeting of shareholders would 
have been excused, there was no excuse for a publication to 
others than shareholders.'' Cockbum, C. J., in summing up to the 
jury, said: — ^"The matter was certainly one of great interest and 
importance to the shareholders, and the discussion or publication 
of the results to them would have been excused. It could not, 
however, be a privileged communication, because others besides 
the shareholders were invited to attend the meeting: and it 
was particularly stated that the representatives of the public 
press would be there." That case shows that the mere fact of 
the reporters having been invited did not make the statements 
privileged.] 

That was not an action against a newspaper, and is a totally 
different case from this. 

[Sir G. Innes, J. Do not managers of theatres and actors invite 
people to come and see their performances? There is just as 
much privilege in that case as there is here.] 

Every public man, as well as the proprietors of theatres, invite 
criticism; but here a special invitation was given. I will refer your 
Honours to the case of Hopwood v. Thome (11). That was a case 
in which the plaintiff was a minister of a dissenting congregation. 

(10) 4 P. & P. 247. 11) 8 C.B. 2^3. 



202 CASES AT LAW [N. S. W. R, 

1883 Certain charges had been brought against him by a member of his 
Anderson congregation, and he suggested that these matters should be 
Fairfax referred to two persons, one appointed by himself and the other 
by his accuser. The accuser appointed a person, and that person 
so appointed made certain defamatory statements to the person 
appointed by the accused. The plaintiff brought an action for 
slander, not against the person appointed by the original accuser, 
but against the person appointed by the accuser in the matter. 
It was held that the action would not lie, that the occasion was 
privileged, and that the communication received was a privileged 
communication. Is there not an interest here created by the 
invitation, *' I ask you to go and report upon this and give it the 
greatest publicity?" Does that not create an interest? And 
does that not give rise to a public interest in getting the truth? 
The Court, by granting a rule upon this ground, will not disturb 
the law as laid down in Campbell v. SpoUiswoode (12), because in 
that case there was no such invitation as in this. Here there is an 
express request made over and over again to visit this place 
and report upon it, and give it the greatest publicity. Can it 
be contended then that there is no privilege, or that there 
is only the same right of comment as if there had been no such 
special invitation? At the same time I do n^ at all concede my 
position with respect to the right of comment being a privilege. 
I refer your Honours to the case of Wason v. Walter (13). The 
Times published a debate which took place in the House of Lords, 
and which was defamatory of the plaintiff. They also published 
a leading article on the debate, and there were two questions — 
first, the right to publish a debate which was defamatory; and 
next the right to comment. It was held that the publication of 
the debate was privileged, that it was necessary in the public 
interest. And then with respect to the comment upon it. What 
Chief Justice Cockbuim said in reference to it is on page 733, and 
he does not put it on the ground of the right to comment, but as 
a matter of privilege. 

[Faucett, J. Is it not quite clear that there was a distinction 
drawn in that case between the consequences of a right to 

(12) 3 B. & S. 769; 32 L. J. Q.B. 185. (13) 8 B. & S. 671 ; L.R. 8 Q.R 73. 
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comment on public proceedings or public men, and the con- 1883 
sequences of what is called a privileged communication. Some- akdkrson 
times the terms are used promiscuously.] Fairfax 

This distinction is quite new. 

[Sir J. Mabtin, C.J. I do not know why you should say so. 
I read to you just now a passage of one judgment, and I will now 
read to you a passage from the judgment of Mr. Justice Crompton 
in Campbell v. Spottiewoode: "In a case of privilege there is 
an exemption from legal liability in the absence of malice, and it 
is necessary to prove actual malice, but there is no such privilege 
here. It is the right of all the Queen's subjects to discuss public 
matters, but no person can have a right on that ground to publish 
what is defamatory merely because he believes it to be true." 
That is what a great many newspaper writers and unreflecting 
persons think is the law; but that is not the law, and I hope it 
never will be. " Therefore it is necessary to confine privilege, 
and the law has always confined it, to cases of real interest or 
duty, as that of a master giving a servant a character, or of a 
person who has been robbed charging another with robbing him. 
Though the word 'privileged' is used loosely in some cases, as 
applied to the right which every person has of comment upon 
public matters, I think that in all the cases cited the real question 
was whether the alleged libel was a fair comment, such as any 
person might make upon a public matter, and if not, there was 
no privilege." And again, Mr. Justice Mellor says: "If comment 
is beyond the limits of fair criticism it becomes a libel, and I 
agree that the question in this case is libel or no libel. If the 
words were used upon a justifiable occasion no action could be 
maintained. For the interests and exigencies of society require 
that there should be free communication between parties who 
have a duty either moral or legal to discharge towards each other, 
as in the common case of a master giving the character of a 
servant in which defamatory words are privileged, unless proved 
to be false and malicious. But in the present case there was no 
legal or moral duty on the writer to make these imputations 
upon the plaintiif."] 
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1883 If the reporter had simply gone there, conceiving it to be a 

Audbrson' public duty, and looked over the institution, your Honours would 

Fairfax. ^^^ grant me a Rule, on the ground that this question of privUege 

did not arise at all. But that is not the case here. In this case 

there is the distinguishing fact that the defendants have been 

invited to go there. 

[Sir J. Martin, C.J. Then you consider this invitation to 
amount to " come and investigate this establishment of ours, and 
we will make you the absolute judge of what you find there, 
and authorise you to make any comments upon it you like." 

Certainly. 

[Sir G. Innes, J. And publish any statements you hear?] 

Publish any statements which will give information to the 
public, and are bond-fide, honestly published. 

As to the other ground, the exclusion of the reports of Inspector 
Cotter and Dr. Egan, we submit we were entitled to put the 
reports in evidence in order to contradict the innuendo that the 
reports were more severe than the article in our newspaper, and 
to establish the truth of what we published. 

[Sir J. Martin, C.J. The mere statement that the report is 
stronger or weaker than the article is not part of the libel 
charged, it only goes to show malice. The plaintiff did not 
attempt to prove the innuendo; an innuendo does not prove 
itself.] 

"We were entitled to prove the truth of the article, and for that 
purpose we ought to have been allowed to put the reports in 
evidence. Besides, we were entitled to give the evidence, in reduc- 
tion of damages. 

Sir J. Martin, C.J. In this case plaintiff and his wife some 
three years ago established what they called an ** Artisans' and 
Agricultural College" at Balmain. It appears that this institu- 
tion, formed by them as a college, was intended for the education 
in handicrafts of some sort of destitute boys, and in order to 
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enable them to support it and instruct and maintain these desti- 1888 
tute boys, they solicited subscriptions from the public. For akdsrson 
some time they carried on the business of this college at Balmain, 
and afterwards removed to a place at Lane Cove, where they 
remained awhile, and from that went on to some Crown land at 
Middle Harbour with the permission of the Government. During 
this time they were soliciting subscriptions from the public, and 
in that way the institution assumed a qv/jm public character. 
They either obtained permission from the Government to use this 
land, or something was said which led them to believe that they 
had permission. It is immaterial whether that was so or not. 
There they were on the understanding, as far as they were con- 
cerned, that they had that permission. Subscriptions were still 
solicited by them to aid them in what appeared to be a benevolent 
undertaking. The wife of the plaintiff was the person who went 
about the country, and who, it is said, even visited some of the 
neighbouring colonies; and a large amount of money (about 
£900), was collected by her during the time operations were 
carried on. Not many boys appear to have been at this place. 
The largest number I can gather as being there was six or seven, 
and they were engaged, it appears, in making furniture and 
upholstery. There was a workshop, and the persons engaged in 
doing this work were apparently capable of teaching the boys. 
These boys were of tender age, ranging from 6 up to 8, and one 
may have been older. At all events, they were young lads. 

While these operations were going on, and the plaintiff and his 
wife were residing and carrying on this college on this land, they 
made application to the defendants to send a reporter there for the 
purpose of seeing how it was being conducted, in order, no doubt, 
if they approved of it, that they would take some notice of it, and 
speak of it in such a way as would enable the plaintiffs to obtain 
greater support from the public than they had hitherto received. 
Some three or four interviews were had with one of the editors 
of the Herald — the newspaper belonging to defendants — and two 
attempts were made by a reporter from the establishnrent to get 
there, but the " college " was in an out of the way locality not 
easy of access, and the reporter on these two occasions did not 
get as far as it. 
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1883 Ultimately the defendants, being importuned by the plaintiff's 

Anderson wife, sent another reporter, Mr. Lyne, to North Shore, where he 
Fairfax. <>1^^^^^ * vehide to carry him to the locality in question. He 
was accompanied by Mr. Maxted, the boarding-out officer, who, it 
appears, under a recent Act, is empowered to superintend the 
boarding-out of children from the public charitable institu- 
* tions or the orphan schools. Parliament having thought it 
expedient that steps should be taken to board out with members 
of the public some of the children so supported. Mr. Maxted was 
the officer appointed to superintend this operation. Mr. Lyne, 
accompanied by Mr. Maxted, went over to the North Shore, and to 
the plaintiff's place. It so happened that when they arrived there 
plaintiff and his wife were away, and there was no one there 
except a person engaged by the plaintiff, and who was in charge. 
The boys were not there, and the visitors were told that they were 
down somewhere near the water. They went down a declivity to 
where there was a spring, and foimd the boys. They got into 
conversation with them, and a great number of questions were 
put by Mr. Maxted, and Mr. Lyne, being a very experienced 
shorthand writer, took down the answers, and a full report of 
what was said by the boys was thus obtained. The inquiries, 
it appears, were made not only of the boys who were there, 
but of another boy who had been, but was no longer there, 
and some of the strongest statements against plaintiff were made 
by that boy. That is to say, these statements were made not at 
the place to which Mrs. Anderson or her husband invited defend- 
ants to send a reporter for the purpose of making inquiry, but at 
another place altogether, and from a person who had been at the 
college, but who was not there then. 

The result of these inquiries was published in the Sydney 
Morning Herald, and in consequence of that publication the 
Oovernment, it appears, thought it expedient to send a medical 
gentleman occasionally employed by one of the Government 
departments. Dr. Egan, to examine these boys, and an inspector 
of police was sent there also. Well, these two authorities, having 
been sent by the Gbvemment in consequence of the publication 
of this report in the Herald, examined the boys, and the result 
was that the boys were taken away from this establishment. 
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They were fouDd, with one exception, suffering from itch, and 1883 
had been subject to no treatment. They were then taken away andbrsonT 
and removed to the Benevolent Asylum, where four or five y ** 
remained in bed for five or six weeks until they were cured of 
this disease. One of the boys was a cripple, and there was a state- 
ment made that these children — ^because I cannot call them any- 
thing else — ^had to go to a public school from two and a half to 
three miles away over a very rough road; and that this little cripple 
had to go to this school, and not being able to walk, some of the 
other children had to carry him. The reporter found that, 
judging from the appearance of the children, they were not well 
nourished, and statements were made about the labour imposed 
upon them of drawing water up the hill,and the severe punishment 
they underwent if they did not do it promptly. And many other 
things were stated, all of which were calculated to impress the 
public with the idea that very great oppression existed, and that 
the institution was one which was not only, not deserving of 
public support, but called for the intervention of the Govern- 
ment to shut it up, and take these children away. 

I am not now dealing with the merits of the case, but I have 
no hesitation in expressing my opinion that in the publication of 
this report, and in the steps which defendants took for the purpose 
of making these inquiries, they not only discharged a public 
duty, but rendered a great public service. I say that, altogether 
apart from the merits of this motion. I believe the defendants 
have earned the gratitude of the public by the steps they took in 
investigating the working of this institution. Further, with 
reference to the gentleman sent there, whom I know, and with 
li^hom I have had intercourse in the way of taking notes on 
commissions of which I have been a member, I have no hesita- 
tion in expressing my opinion that it would be difficult to find a 
more competent and trustworthy person than Mr. Lyne. Not 
only did the defendants discharge a public duty by making these 
inquiries^ but they sent as competent and reliable a person as 
could be selected from their own or any other staff to discharge 
that duty. 

Having made these remarks about this college and the steps 
which the defendants took, I now come to the question which we 
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1S83 have to dispose of, and that is whether the Judge took a wrong 
Anbkbson view in holding that there was no case of privilege in reference to 
Paiotax. ^^^^ publication. There seems to be, j udging from the course of the 
argument of the learned counsel for defendants, a wide-spread 
desire on the part of newspaper proprietors to have the law so 
interpreted, or so altered, as to give them power to publish any- 
thing they like of any public man, so long as they believe it to be 
true, and to hold them free from any liability on its untruth being 
made manifest, so long as what they say is said band Jide. 
I am aware that a Judge who occupied one of the highest posi- 
tions in the empire — Chief Justice CocX:&urt^— did on more than 
one occasion give expression to views which would support that 
contention. I have frequently referred to these opinions, and I 
have invariably expressed it as my opinion that they were un- 
sound and not to be relied upon. The Courts have always set 
their faces against the notion that a newspaper proprietor, when 
his conduct is called in question for the publication of a libel, 
may fall back upon the plea that what he said was said by some- 
body else, and that he believed it to be true. Efforts have at 
times been made to induce the Courts to hold that to be the law, 
but they have always refused so to decide. 

One of the earliest cases, very many years ago— as far back as 
1829, more than half a century ago— is that of M'Pherson v. 
Daniels (14). That was an action for slander, for words spoken of 
the plaintiff in his trade, importing a direct assertion made by 
defendant that the plaintiff was insolvent. The defendant pleaded 
that one T. W. spoke and published to the defendant the same 
words, and that the defendant at the time of speaking and pub- 
lishing them declared that he had heard and been told the same 
from and by the said T. W. That was the plea. It was held 
'' upon demurrer, that this plea was bad, first, because it did not 
confess and avoid the charge mentioned in the declaration, the 
words in the declaration importing an unqualified assertion made 
by the defendant in the words stated in the declaration, and the 
words used in the plea importing that the defendant mentioned 
the fact on the authority of T. W. Secondly, because it did not 
give the plaintiff any cause of action against T. W., inasmuch as 

(14) 10 B. & C. 263. 
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U did not allege that T. W. spoke the words falsely and mail- 1883 
cioasly. Thirdly, because it is not an answer'' — ^this is the AjnyKftaov 
material point as far as this particular inquiry is concerned — 
*" Uiirdly, because it is not an answer to an action for oral slander 
for a defendant to show that he heard it from another, and named 
the person at the time, without showing that the defendant 
believed it to be true, and that he spoke the words on a justifiable 
occauon." Now, Mr. Justice LitUedale, one of the most eminent 
of the Judges that ever sat in Westminster Hall, and sitting on 
this occasion with Judges of equal eminence — there were Mr. 
Justice Bayley, Mr. Justice LUtledale, and Mr. Justice Parke 
(afterwards Baron Parke) — Mr. Justice LiUledale says, in page 
272: — ** To constitute a good defence, therefore, to such an action, 
where the publication of the slander is not intended to be denied, 
the defendant must negative the charge of malice (which in its 
legal sense denotes a wrongful act done intentionally without 
jast cause or excuse), or show that the plaintiff is not entitled to 
recover damages. It is competent to a defendant, upon the general 
issue, to show that the words were not spoken maliciously; by 
proving that they were spoken on an occasion, or under circum- 
stances, which the law, on grounds of public policy, allows, as 
in the course of a parliamentary or judicial proceeding, or in 
giving the character of a servant. But if the defendant relies 
upon the truth as an answer to the action, he must plead 
that matter specially; because the truth is an answer to the action, 
not because it negatives the charge of malice (for a person may 
wrongfully or maliciously utter slanderous matter though tme, 
and thereby subject himself to an indictment), but because it 
shows that the plaintiff is not entitled to recover damages" — I 
may state here that, as we all know, our law is different, as 
the defendant with us must also show the publication to 
be for the public benefit — "For the law will not permit a 
man to recover damages in respect of an injury to a cha- 
racter which he either does not, or ought not, to possess. 
Now, a defendant, by showing that he stated at the time 
when he published slanderous matter of a plaintiff, that he 
heard it from a third person, does not negative the charge of 
malice, for a man may wrongfully and maliciously repeat that 



210 CASES AT LAW. [N. 8. W. R 

1883 which another person may have uttered upon a j ustifiable occasion/ 

Anderson" Such a plea does not show that the slander was published on an 

^' occasion, or under circumstances, which the law, on grounds of 

.Fairfax. 

public policy, allows. Nor does it show that the plaintiff has not 
sustained, or is not entitled in a court of law to recover, damages. 
As great an injury may accrue from the wrongful repetition as 
from the first publication of slander; the firstutterer mayhavebeen 
a person insane, or of bad character. The person who repeats it 
gives greater weight to the slander. A party is not the less 
entitled to recover damages in a court of law for injurious matter 
published concerning him, because another person previously pub- 
lished it. That shows, not that the plaintiff has been guilty of any 
misconduct which renders it unfit that he should recover damages 
in a court of law, but that he has been wronged by another per- 
son as well as the defendant ; and may, consequently, if the slander 
was not published by the first utterer on a lawful occasion, have 
an action for damages against that person, as well as the defend- 
ant. It seems to me, therefore, that such a plea is not an answer 
to an action for slander, because it does not negative the charge 
of malice, nor does it show that the plaintiff is not entitled to 
recover damages." That clear and rational exposition of the law 
has been ever since regarded as correct The language of Mr. 
Justice LitdedaU has been repeatedly cited as expressing in the 
most accurate manner the law upon that point 

Much the same kind of thing came into controversy many 
years after that, in a celebrated case decided thirty-three or 
thirty-four years subsequently — the case of Campbell v. 
Spottiswode (15). This is what was decided there : — " 1. When 
a writer in a newspaper or elsewhere, in commenting on 
public matters, makes imputations on the character of the 
individuals concerned in them, which are false and libellous, as 
being beyond the limits of fair comment, it is no defence that he 
bond fide believed in the truth of these imputations. 2. The 
plaintiff published in a newspaper, of which he was the editor and 
part proprietor, a proposal for inserting in it a series of letters on 
the duty of evangelising the Chinese, and for promoting thecircu. 
lation of the numbers of the paper in which those letters should 

(16) 3 B. A S. 769; 32 L.J. Q.B. 185. 
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appear, in order to call attention to the importance of this work of 1883 
evangelisation. A series of letters accordingly appeared in the Anderson 
newspaper, and in the same numbers lists of subscribers for copies p ^^^^ax 
of the paper for distribution. In an action of libel against the 
defendant, the publisher of another newspaper, for an article com- 
menting on the plaintiff's scheme, imputing that hLs real object 
was to promote the sale of his paper, and suggesting that the 
names of some of the subscribers in the list were fictitious, the 
jury found for the plaintiff, with the addition that the writer of 
the article believed the imputations in it to be well founded : 
Hdd, that the belief of the defendant was no answer to the action.'' 
Now, that case came on for argument before Chief Justice 
Cockbum, Mr. Justice Oromptan, Mr. Justice Blackburn, and Mr. 
Justice MeUor; and all these Judges agreed in the points 
decided on that occasion. 

Chief Justice Coekbum says, among other things, on page 776 : — 
" It is said on behalf of the defendant that as the plaintiff addressed 
himself to the public in a matter not only of public but universal 
interest, his conduct in that matter was open to public criticism, 
and I entirely concur in that proposition. If the proposed scheme 
were defective, or utterly disproportionate to the result aimed at, 
it might be assailed with hostile criticism. But then a line must 
be drawn between criticism upon public conduct and the imputa- 
tion of motives by which that conduct may be supposed to be 
actuated; one man has no right to impute to another, whose 
conduct may fairly be open to ridicule or disapprobation, base, 
sordid, and wicked motives, unless there is so much ground for the 
imputation that a jury shall find, not only that he had an honest 
belief in the truth of his statements, but that his belief was not 
without foundation. In the present case, the charges made against 
the plaintiff were unquestionably without foundation. It may be 
that, in addition to the motive of religious zeal, the plaintiff was 
not wholly insensible to the colleteral object of promoting the 
circulation of his newspaper, but there was no evidence that he 
had resorted to false devices to induce persons to contribute to his 
scheme. That being so, Mr. Bavill is obliged to say that because 
the writer of the article had a bond fide belief that the statements 
he made were true, he was privileged. I cannot assent to that 
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188B doctrine. It was competent to the writer to have attacked the 
Anderson" plaintiffs scheme, and, perhaps, he might have suggested that the 
Fairfax ^^^^^ ^f the subscriptions which the plaintiff was asking the 
public to contribute would be only to put money into his pocket 
But to say that he was actuated only by the desire of putting 
money into his pocket,and that he resorted to fraudulent expedients 
for that purpose, is charging him with dishonesty ; and that is 
going farther than the law allows." 

Mr. Justice Crompton, on page 778, says this: — ^**I am of ttie 
same opinion^ for the reasons given by the Lord Chief Justice. 
It must be taken that the jury have found that the imputa- 
tions were made not within the range of fair argument, or 
criticism on the plaintift's publication of his scheme. Nothing 
is more important than that fair and full latitude of discussion 
should be allowed to writers on any public matter, whether it be 
the conduct of public men, or the proceedings in courts of justice 
or in Parliament, or the publication of a scheme or of a literary 
work. But it is always to be left to a jury to say whether the 
publication has gone beyond the limits of a fair comment on the 
subject matter discussed. A writer is not entitled to overstep 
those limits aud impute base and sordid motives which are not 
warranted by the facts, and I cannot for a moment think that, 
because he has a borid fide belief that he is publishing what is 
true, that is any answer to an action for libel. With respect to 
the publication of the plaintiff's scheme, the defendant might 
ridicule it and point out the improbability of its success ; but that 
was all he had a right to do. The first question is, whether the 
article on which this action is brought is a libel or no libel — ^not 
whether it is privileged or not. It is no libel if it is within the 
range of fair comment, that is, if a person might fairly and 
bond fide write the article ; otherwise it is. It is said that there 
is a privilege, not to writers in newspapers only, but to the 
public in general, to comment on the public acts of public mcD, 
provided the writer believes that what he writes is true ; in other 
words, that this belongs to the class of privileged communications, 
in which the malice of the writer becomes a question for the 
jury: that Ib, where, from the particular circumstances or position 
in which a person is placed, there is a legal or social duty in the 
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nature of a private or peculiar right, as opposed to the rights 1883 
possessed by the community at large, to assert what he believes. Akdersom 
In these cases of privilege there is an exemption from legal yairtax 
liability in the absence of malice ; and it is necessary to prove 
actual malice. But there is no such privilege here : It is the 
right of all the Queen's subjects to^iscuss public matters; but no 
person can have a right on that ground to publish what is 
defamatory merely because he believes it to be true. If 
this were so, a public man might have base motives imputed 
to him without having an opportunity of righting himself. 
Therefore it is necessary to confine privilege, as the law 
has always confined it, to cases of real necessity or duty^ as 
that of a master giving a servant a character^ or of a person 
who has been robbed charging another with robbing him. 
Though the word * privilege' is used loosely in some of the cases 
as applied to the right which every person has to comment on 
public matters, I think that in all the cases cited the real 
question was whether the alleged libel was a fair comment, 
such as every person might make upon a public matter, and if 
not there was no privilege." I have cited these passages for 
the purpose of emphatically making it appear that this notion of 
privilege as applied to the publication of newspapers is entirely 
an erroneous one. 

Another of the Judges, and one of great eminence, Mr. Justice 
Blackburn, in page 780, expresses himself to the same eflfect : " It 
is important to bear in mind that the question is not whether the 
publication is privileged, but whether it is a libel. The word 
'privilege' is often used loosely, and in a popular sense, when 
applied to matters which are not, properly speaking, privileged. 
But, for the present purpose, the meaning of the word is that a 
person stands in such a relation to the facts of the case that he is 
justified in saying or writing what would be slanderous or libellous 
in any one else. For instance, a master giving a character of a 
servant stands in a privileged relation: and the cases of a memorial 
to the Lord Chancellor or Home Secretaiy on the conduct of a 
justice of the peace, Harrison v. fltt^A^ and of a statement to a 
public functionary, reflecting upon some public officer, Bealson v. 
Skene, rank themselves under that class. In MaiUand v. 

K.8.W.R., Vol. IV., Law. P 
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1883 Bramwdl, the bona fides of the defendant was left to the jury, 
Anderson because she was privileged by her position to say what she 
^' believed to be true; so in Eastrwod v. Holmes, when properly 
understood, WUles, J., must have considered that there was a 
pnvilege of this kind when he nonsuited the plaintiff in an action 
against the publisher of a report of the proceedings of the 
British Archaeological Association, in which it was stated that 
some supposed antiquities offered for sale by the plaintiff 
were of recent fabrication. In these cases no action lies 
imless there is proof of express malice. If it could be shown 
that the editor or publisher of a newspaper stands in a pri- 
vileged position, it would be necessary to prove actual malice. 
But no authority has been cited for that proposition; and I 
take it to be certain that he has only the general right which 
belongs to the public to comment upon public matters — ^for 
example, the acts of a Minister of State; or, according to modem 
authorities, somewhat extending the doctrine, where a person 
has done or published anything which may fairly be said to 
invite comment, as in the case of a handbill or advertisement : 
Paris V. Levy, In such cases everyone has a right to make 
{air and proper comment ; and so long as it is within that limit 
it is no libel." Not, be it observed, that it is not privileged, but 
it is no libel. 

Mr. Justice Mellon*, in page 782, expressing himself to the same 
effect, says : — " If comment is beyond the limits of fair criticism 
it becomes a libel. And I agree that the question in this case is 
libel or no libeL If the words were used upon a justifiable 
occasion, no action could be maintained ; for the interest and 
exigencies of society require that there should be free communi- 
cation between parties who have a duty, either moral or legal, to 
discharge towards each other, as in the common case of a master 
giving the character of a servant, in which defamatory words are 
privil^ed, unless proved to be false and malicious. But in the 
present case there was no lefpl or moral duty on the writor 
to make these imputations upon the plaintiff. The jury found 
that the comments were beyond the limits of fair critieism. I 
think they were ; and it would be very hard if an action ooold 
not be maintained." 
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Well, that was in 1863. The same principle was involved in 1883 
a case in 1868 — the case of Watkin v. HaU (16). There the am>ekson 
declaration was — That the defendant had spoken of the plaintiff', ], j^,^^ 
who was chairman of the South-Eastem Railway Company, 
and concerning a fall in the shares of the company^ the words 
following : — ' You have heard what has caused the fall — I mean 
tiie rumour about the South-Eastem chairman having failed V 
— meaning thereby that the defendant, being chairman of the 
South-Eastem Railway Company, had become embarrassed in his 
pecuniary affairs, and had become and was insolvent. The plea was 
that the defendant meant, and was understood by the bystanders 
to mean, that there had been and there was a rumour current on 
the Stock Exchange about the chairman of the South-Eastem 
Railway Company having failed, and not that the plaintiff had 
become embarrassed, and had become insolvent, as in the innuendo 
alleged ; and that it was ti*ue that there had been and then was 
a rumour current on the Stock Exchange that the chairman of the 
South-Eastem Railway Company had failed. It was held that the 
plea was no answer to the declamtion, for that the existence of 
the rumour did not justify the repetition of the slander contained 
in it, without showing that the defendant believed it to be true, 
and that he spoke the words on a justifiable occasiou. Mi*. 
Justice Blacldmm delivered a judgment in that case also, and he 
says: — " There is no pretence on the record, as it stands now — 
whatever the evidence may turn out to be — that the slander was 
ottered under circumstances which justify the repetition of the 
rumour, upon the ground of the repetition being a privileged 
commuDication. Then does the allegation that the slander was a 
rumour, which the defendant in fact heard, afford a defence ? I 
do not think better words can be used to express the principle 
applicable to this point than those of LittUdale, J." Then his 
Lordship read the passive I have already quoted from Ba^mewall 
and Cresawdl. Mr. Justice Lush delivered himself to the same 
effect 

Now^ on the point whether a newspaper proprietor is in a dif- 
ferent position from that of a private individual, I will refer to the 
ease of Davison v. Duncan (17). Mr. Justice ColeHdge, who sat 

(16) L.R. 3 Q.B. 239. (17) 7 E. & B. 231. 

P2 
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1883 upon the bench with Lord Chief Justice CampbeU, Mr. Justice 

Anderson Wightman and Mr. Justice Cranipton, said in that case : " There is 

„ ^- no diflference in law whether the publication is by the proprietor of 

a newspaper or by some one else. There is no legal duty on 

either to publish what is injurious to another ; and if any person 

does do so he must defend himself on some legal ground." 

I have cited all these cases, not because I think it necessary to 
enforce my opinion of the law by reference to them, but because 
of what I consider to be a wide-spread popular delusion as to the 
rights of the owners of newspapei*s to publish defamatoiy matter 
with impunity, if they act bon fide, and only publish what they 
believe to be true. They have no such right. They have the 
same right as any other indiNddual member of the community to 
comment on matters of public concernment. They may criticise 
the conduct of public functionaries from the highest to the lowest, 
and they may expose every kind of corniption, of course on the 
assumption that they are able to prove the existence of what 
they expose. They may comment on the ability shown either by 
a Minister or a Judge, or by any other public functionary. They 
may question his skill and knowledge. They may condemn in 
the case of all public functionaries their opinions or their policy, 
and they may do all this in a very rough and extended manner. 
The exigencies of society require that in free communities there 
should be this large power of investigation. We are not under 
arbitrary government,as persons are in Russia and someother coun- 
tries subject to like rule. Those who govern us are placed over 
us by our own act, and they exercise the powers entrusted to 
them according to their own judgment and ability. In the case 
of the Judges they do not legislate, but they declare the law as 
enacted by the Legislature from time to time^ or as it has been 
known from time immemorial. And, in order that person-s 
entrusted with this large authority shall be kept within proper 
boimds, everyone has a free and perfect right to comment on all 
their proceedings It is here that the freedom of the press is 
^'aluable, but there is a limit beyond which it is necessary, for 
the sake of the public interests, that this power of examination 
and comment should not be allowed to go. There are various 
kinds of tyrannies, but thei*e is no tyranny which would be more 
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disastrous or intolerable than the tyranny of an nnbridled press 1883 
over which there was no control. I can imagine the heartburn- andbrson 
ing and misery that might be inflicted upon families or p^j^pAx. 
communities, if the press had this unlimited power. They have 
not that power, and it is not necessary for the protection of the 
public that they should possess it. While saying this, I may 
express my regret that one of the counsel for the defendants — the 
Attorney-General — should have announced on behalf of the 
Government an intention to submit a Bill to Parliament, for the 
purpose of giving newspaper writers something like these powers. 
I may misunderstand what was said, but if my assumption 
is correct, I hope the Legislature will have suflScient common 
sense to set their faces against any such proposition.. The 
proprietors of the press have only the same power as any 
other individual. The privilege they have is not greater than the 
privilege of anyone else. Where a person makes a statement as 
a matter of duty, and makes it to a person who has a correspond- 
ing duty to perform, he is privileged, because if there were not 
that privilege, abuses could not be investigated. Persons, 
for example, might have thieves introduced into their houses 
as domestic servants, unless statements made in reference to the 
character of such persons were privileged. Again, suppose the 
case of a magistrate who had done something most corrupt, and it 
came to the knowledge of an individual, who communicated it to 
the Minister. If in communicating it he makes a mistake, but 
the mistake is made bovd fide, then the communication is 
privileged. The mere error in a case of that kind does not 
involve the person making the misstatement in liability, unless 
it can be shown that he makes it maliciously. A newspaper is 
not a public institution like a court, and cannot, as we have 
lately seen it presumptuously attempted, define with authority 
the law of libel. The laws of this country are laid down by this 
Court, subject to appeal to the Privy Council, but the right of 
newspapers themselves to fix the limits of allowable comment is not 
recognised by law. We have not yet come to that,andl do not think 
we ever shall. Newspapers have no special privileges to make 
comments on any individual because they believe them to be 
true ; and hence it follows that the publication in this instance 



Fairfax. 
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1S83 is not protected if it should turn out to be untrue. If any 
Am.frsox statements of fact made by these defendants in commenting 
on this institution — in respect to which, I repeat, they have done 
signal service — were of a defamatory character, then whether 
they made them of their own invention, or because some one 
so told them, they are not protected unless these statements are 
proved to be true, and it is that which the Judge told the jury, 
and as I consider, told them correctly. He would have made & 
mistake had he told them that there was any privilege. 

It is said that there is a distinction in this case from an 
ordinary one, because the defendants were invited to go over this 
establishment and report upon it. I do not see that that makes 
the slightest difference. They were invited to go and inspect, 
but they were not authorised to publish defamatory statements. 
of facts which they could not prove. I can see no logical connection 
between these two things : the Andersons did not by their invita- 
tion deprive themselves of their right to complain if defamatory 
statements were made which turned out to be untrue. That 
was their right when Mrs. Anderson was asking for a reporter, 
and she did not deprive her husband of the light which he had 
to be protected against anyone publishing defamatory statements 
against him unless they were true. If the defendants made 
statements against him which were unfounded, they must take 
the consequences. And those consequences were left to the jury^ 
who took a view adverse to the defendants. Whether I should 
have taken that view had I been on the jury is another thing. 
Perhaps I should not have given such large damages, or more than 
a farthing. It is not my practice to make harsh comments unneces- 
saiily upon the conduct of a jury ; for, however erroneously they 
may sometimes determine, it is not, I think, my duty as a Judge to 
find fault with them. I do not now say anything condemnatory 
of the conclusion arrived at by the jury who tried this case, but 
it may be that if I had been one of them I would not have 
concurred in their verdict. There are occasions where, although 
the law may be in favour of the plaintiff, juries may, neverthe- 
less, determine not to give him the full benefit of it; and 
although sitting as Judges we may not consider that a proper 
course to take, we may as men of the world think as in this 
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case that the coarse taken by the jury was not a judicious one^ i^^^ 
and that a smaller verdict might have given more satisfaction Anderson 
to the public. But what we have to deal with is the law, and I Fairfax. 
am of opinion that His Honour, in the way in which he laid it 
down to the jury, did not go beyond the limits prescribed by 
the authorities which I have cited 

There is only one other point, and that is the rejection of 
the reports. A part of the libel complained of is a statement 
that what the defendants said was not so strong as these reports 
would have justified, and there is an innuendo that they made 
their statements weaker than they might have done, having 
reference to these reports. It is said that there ought to have 
been an opportunity of proving these statements to be true. I 
cannot adopt that view. I take it as no more than saying, 
'' We make these statements, and other persons have made state- 
ments still stronger." Whether it is so or not does not affect 
their liability. The inspector may have made stronger statements 
or Mr. Maxted ; but that does not bear at all upon the liability of 
these defendants, and to have allowed this evidence would have 
had an improper effect, as it would have enabled the defendants 
to put before the jury statements of the boys which were not 
proved. That is a thing which should not be done. Whether 
these officers made stronger statements or not is altogether 
immaterial. 

Holding the opinions which I have thus expressed I think 
that this Bule ought to be refused, and I take this course 
because I am so dear about the law, that it should not, I 
think, be left in doubt during the period that must elapse before 
the Rule niei could come on for argument had such Rule been 
granted. 

Faucett, J. No doubt this is a question of considerable 
importance, and one thing is quite certain, and that is that as to 
the main point to be settled we have no specific instances bearing 
upon it. We have no decision touching the particular facts that 
arise in this case, and we must fall back, as we are frequently 
obliged to do, on those principles of law that govern other cases 
coming before us. 
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1883 I do not intend to follow His Honour the Chief Justice in 



Anderson reference to the right that a newspaper proprietor has to comment 
Fairfax "P<^^ public acts, because I think it is utterly impossible to dissent 
from him &s to the views he expressed upon that point, and as to 
the authorities he has cited. I have looked through most of those 
authorities since yesterday afternoon, and I am clearly of opinion 
that he has correctly referred to them, and it is utterly impossible 
to deny the conclusions he has drawn from the clear authorities 
that have been brought before the Court by him in so forcible a 
manner. 

But there is still another case behind, and in considering this 
matter I am obliged to fall back upon the technical considerations 
affecting this particular case. It appears to me that one distinction 
has been overlooked, or at all events, not received with that weight 
with which it ought to have been received. There are two pleas 
upon the record here. There is one plea of " not guilty," and 
another plea of justification under our statute. Now, as I threw 
out yesterday, it has always appeared to me that the latter plea 
places the defendants in a very great difficulty, because it asserts 
positively that the statements made are true, and further that 
they were for the public benefit. In many cases there would be 
no difficulty about saying that the statement, if true, was for the 
public benefit; but there is in many cases the greatest possible 
difficulty in proving that these statements are true. I find that 
the view I expressed yesterday is expressed in nearly the very 
same terms, in a text-book to which I venture to refer— "2%e 
Law of Libd and Slander J* by Odgers, On page 485 it is said 
as to justification: — ^''This is a most dangerous plea, and should 
never be placed on the record without careful consideration of the 
sufficiency of the evidence by which it is to be supported. For 
the stnctest proof is required (see Leyman v. Larimer, 3 Elx. D. 
15, 352; 47 L.J. Ex. 470; 25 W. R. 751; 26 W. R. 305; 37 L.T. 
360, 819); and, if not proved, the defendants pernistence in the 
charge is some evidence of malice, and will always tend to 
aggravate the damages given against him. The defence cannot 
be raised without a special plea; but counsel should never draw 
such a plea without express instructions, and even then should 
always caution the defendant as to the risk he runs." I must 
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say that in my experience I have found that was the case; and I is$3 
have found that, though pleas of justification are constantly andbason 
pleaded in actions of libel, they are in nine cases out of ten not f^,^^x 
proved; but they are constantly pleaded, not with the expecta- 
tion that they will be proved fully, but for the purpose, as it is 
supposed, of admitting evidence that may go in reduction of the 
damages. In this case, although I have not read the evidence — 
which, I perceive, is very voluminous indeed — ^yet, from the 
statements which have been made, I think I may fairly assume 
that plea of justification was not proved. There were some 
statements imquestionably defamatory about which, it appears, 
no evidence was given, and consequently that plea failed; and, 
no doubt, when a plea of justification fails, the jury is almost 
always strongly impressed by the circumstance that such state- 
ments are made, that there is an attempt to prove them, and that 
the proof fails. Well, as that plea has failed, I do not think it is 
neceasary to refer to it further. 

But the other plea is one of great importance, and in reference 
to it two considerations arise. First, as to the duties, if they can 
be called duties, which a newspaper proprietor imdertakes to dis- 
charge towards the public; and secondly, what arises in this case, 
as it appears to me, apart from those duties altogether. As to 
the first, I have already said that His Honour has gone into it 
fully. He has shown, as it appears to me, that a newspaper pro- 
prietor may comment fully upon any public matter. It is not, as 
I said yesterday, a privilege in the proper sense of the word. The 
word is misused; but in looking through the cases it seems that 
the word is continually used by the Judges — even by the most 
eminent — whether properly or improperly it is, in my opinion, 
unnecessary now to consider. But what is specially called a 
privilege is another question altogether, and for my part, although 
the words are used, I think it unnecessary to draw that 
distinction too fine in actions of this kind. Now I am quite 
aware that the question of privilege seems to be more or less 
limited to a particular class of cases. Where there is a duty 
arising between one person and another, or where there is a duty 
arising from a pat*ticular person to make a communication to an 
officer of the public — these are instances in which the question 
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1883 of privilege arises. But it appears that in those cases we have 
Anderson naerely instances or examples, and the question is not whether 
„ ^- we should enlarge the principle, but whether we should apply 

the principle extend the principle — to other cases that come 
within all the characteristices of those cases that have been cited 
as special instances and cases of privilege. It is a common thing 
to give as an instance of privilege the right that a person has, 
that a master or employer has, who is consulted about the 
conduct of a servant. A protection arises there for the public 
benefit. Another instance is given, as I have said, where a person 
finds it necessary to communicate with an officer of the Govern* 
ment in reference to the conduct of an inferior, or, it may be, a 
superior officer of the Government. That is given as another 
instance of privilege, and some cases have been cited where a 
public meeting took place in which the parties concerned were 
interested, and where two parties interested made statements to 
other parties also interested. These are instances. The case of 
Laugkton v. The Bishop of Sodor and Man (18) is another in- 
stance of privilege. These are all different instances, but the ques- 
tion is, are we to confine the principle simply to cases exactly 
the same as those that have arisen before? 

Now, it appears to me, the modem course of the application of 
the law is this — that as the state of things progresses, as necessi- 
ties arise^ we do not introduce a new principle, but we apply the 
old principle if we find that the new facts arising come within that 
principle. The question here is now whether this case is brought 
within the principle of a privileged communication. It most 
certainly does not correspond precisely with any of those cases or 
class of cases I have referred to; but it is one of its own kind — 
almost, I may say, sui generis — ^and we have now to determine 
whether it comes within that principle which has been called a 
privilege, or whether it is such a communication as a privileged 
communication. Well, now, this, if at all a protection to the 
defendants in this instance, must be altogether apart from their 
position as the proprietors of a newspaper. There must be some- 
thing new arising — some new fact existing in the case, the 
existence of which puts them in a new position, a position 

(18) L.R. 4 P.O. 495. 
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different from that in which they had been as the proprietors, i883 
solely, of a newspaper. Now, what are the facts? As the pro- ant»krsok 
prietors of a newspaper they have great influence — undoubtedly ^'' 

I/AIK FA X • 

great influence; and I do not desire to say one word against the 
utility of the public press, as it is called. We all admit the great 
importance that the press has attained in modem times, when wo 
find that men of great ability, of great intellect and experience, 
in many instances men of very powerful intellects and wonderful 
attainments, devote their lives to this particular occupation. As 
men of such capacity, such intellect, such large and commanding 
experience, their opinions, if for no other reason, are entitled to 
weighty consideration. 

But the question is this: — we find here that the plaintiff in this 
case and his wife feel in their particular position the great im- 
portance and benefit it would be to them to have some statement 
in this particular newspaper with reference to their institution. 
That is the first thing. It is not the newspaper proprietor send- 
ing a reporter there in the first instance, as he would do to any 
public institution. That, no doubt, arises in the matter; but in 
addition to that and beyond that, these people, the proprietors 
and managers of this institution, over and over again re- 
quest the proprietors of the newspaper — that is the defend- 
ants — to send a person there to examine the institution and 
to report upon it. The instructions were not limited. They 
did not say, "Go there and look at the place and state 
what you see." They did not say that, and they did not 
add to it, "Do not report anything more than what you see." 
They did not say, "Go and inquire there and report what 
you hear." They did not say, " Do not introduce anything that 
is unfavourable to this institution." They did not say that, for 
if they did I have no doubt whatever that the proprietors of this 
newspaper would have said, " We shall not go under those circum- 
stances; but if we go we must act upon our own responsibility, 
and we must do what you require of us. We will examine and 
i-eport if you wish us." The desire and the request of these 
people being that the proprietors of the newspaper should visit 
their institution and report upon it — this request being, as it 
appears to me, without any restriction whatever^ unlimited— can 
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1883 any one doubt that if the reporter went there and made inquiries 
Andkrson and found the result of those inquiries highly favourable to the 
Fairfax institution, can any one doubt that the proprietors of the institu- 
tion would have been highly pleased, and that it would have 
been a great advantage to them? And that is what was 
wanted. It turns out, however, that in the honest discharge 
of their duty, the honest performance of the request that had 
been made to them, they state things which were not true— 
cannot be proved to be true — and the question is not whether 
those things are true, not whether those things are justified — ^that 
is the mistake which I think is made — but whether the occasion 
on which the report is made was a privileged occasion within the 
principle to which I have alluded. 

Well, what is the first thing they do? As I said yesterday, 
they went to the place. Were they privileged to go there, to 
go at all? They went at the request of these people. They were 
licensed to go there. What did they go for? They went to 
examine the place. Were they privileged to do that? It is the 
very thing they were requested to do. They examined Was 
the examination to be limited? There was no such restriction 
placed upon them; and I confess that I cannot understand that 
because they were not told distinctly to make inquiries, therefore 
they were not authorised by being invited to go there to make 
inquiries. I think it was a necessary part of the instruction they 
received — in the invitation they received — to go there, in the 
first instance, to see about the place, to look about it, to examine 
into it and in doing so to make such inquiries as they found 
necessary to enable them to ascertain the state of the institution. 
It strikes me, and I confess it struck me from the commence- 
ment, that the invitation to go there comprised all these things— 
the right to go, the right to examine, the right to inquire. What 
would be the use of going there at all if they were not to 
examine? What would be the use of examining if they were not 
entitled to inquire? They may go there and see some particular 
article of furniture, for instance, and they ask, " What is this for ?" 
They are told, " This is a writing desk." " Well," they say, " this a 
a bad kind of writing desk," and it turns out that it is not a 
writing desk at all, that it is intended for something else. Why 
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should they not tell what they found out by inquiries if they 1883 
made the inquiries honestly? Andkbsok 

Well, it is really not a difficulty in regard to what the law is, p^^^',^ 
but simply a difficulty about the application of the law. Now, 
the question still is, are we to confine the expression of privileged 
communication, or privileged occasion, to such^ instances as I 
have already referred to? Sometimes the meaning of an expres- 
sion is ascertained by considering what the converse would be, 
and it is a singular thing that in examining these cases we find 
that some of the ablest Judges use the converse of a privileged 
occasion as a definition itself of the words. In the first instance, 
when once a privileged communication is established, or rather, 
as I should more properly say, when it is established that the 
occasion on which a statement is made is privileged, the conse- 
quence of that is that the idea of malice is rebutted. That is the 
immediate consequence of it It is a consequence f oUowipg from 
the occasion when the occasion is once established But we find 
it used, for instance, by seveml authorities, as I find it is stated 
here, speaking of a privileged occasion — ''If the occasion is 
such as repeb the presumption of malice the communication 
is privileged." That is really the converse. Establish the 
case as privileged and the consequence follows. Here is 
the consequence stated given as a definition of the thing 
itself — ^and we find that running through a number of cases. 
Now let us examine this. How is this occasion on which 
they are authorised to report privileged? That is really the ques- 
tion. Were they authorised to report at all? If they were, it 
appears to me the occasion was privileged. There is no doubt 
they were authorised to report, and requested to report, and the 
privilege to report follows. Being authorised to report, it appears 
to me to follow necessarily that the occasion was such as to repel 
primd facie the presumption of malice in making the report. In 
other words, that the occasion was privileged. I cannot see my 
way out of that position in any way short of that It may not 
come within the cases to which I refer, but I say it comes within 
the principle upon which these cases have been decided, and we 
are now only applying the principle to the new state of facts, and 
not altering the law, in the view I take. 



V. 

Fairfax. 



226 CASES AT LAW. [N. S. W. B. 

1883 Then comes another question. Some statements have been made 

Anderson" here that were ascertained from the boys of the place, as I 
am told, and that these statements were not proved to be true. 
From what I have said, if the occasion is privileged, it is necessary 
to prove malice, and malice may be proved or inferred from the 
statements being proved to be untrue. If proved to be so grossly 
untrue as to show that they were made carelessly and recklessly, 
and with an utter disregard as to whether they were true or not, 
that might rebut the assumption of fair and honest dealing. Thus 
it might be that the statements themselves would show that they 
were not honest ones; but that would be a question for the jury. 
They should have been told, in the first place, that the occasion 
was privileged, and then they should have been told that it was a 
question for them to consider whether the statements were of 
such a kind as would rebut the inference as to the absence of 
malice. That was not done, and the matter was left by His 
Honour on the geneml piinciple affecting newspaper proprietoi's. 
There is another pai*t of this case that may possibly prevent thi^ 
verdict from being disturbed if we went more fully into the case, 
and that is this: — It appears there were statements introduced 
into this first article that were obtained from persons outside the 
institution altogether, from boys that had been there and were 
there no longer, and who were found not at the institution but 
elsewhere. It appears to me that the statements made by 
these boys and put into the article did not come within the prin- 
ciple I have been laying down ; there was no invitation by Mrs. 
Anderson to examine boys outside the institution; there was simply 
an invitation to go to the institution, to see how it was going on, 
and make inquiries there, and I do not think it went beyond that. 
And so far as these statements were made as coming from persons 
outside the institution and not connected with it, I think it docs 
not come within the protection I have referred to, and would not 
justify the "setting aside of the verdict. I merely express an 
opinion upon the question of law raised in this part of the case, 
and I agree in the view taken by His Honour on this point, that 
there would be no use granting a new trial, if the result would 
simply be that the damages might be reduced. I do not think 
it necessary to say anything more upon that point 
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There is another smaller point of far less consequence, and that 1883 
is whether these reports were properly rejected. To a ceil^in andebson 
extent I do not think it is really of much consequence and would p^'i^^x 
not have been sufficient to grant a new trial if there had been 
nothing else in the case. At the same time I am disposed to think 
Uiat they were improperly rejected, because there is a statement in 
the article that the reports were stronger than the article. That 
statement in the article is selected aspart of the libel charged, and 
the defendants justify it in their plea of justification. How can 
they justify it in any other way than by the production of the 
reports ? I do not see how they can ; the evidence of the persons 
who sent in these reports would not show what the reports were. 
AlUiough we can understand that the substance of their evidence 
would be exactly the same, still in strict law they would not be 
the reports, and the only way to show that these statements were 
true was by producing the reports. On that point I think the 
evidence was improperly rejected, and of course I speak now 
me rely upon the prim facie statement of counsel, and without 
having heard the other side as to the ground of their rejection. I 
think there should be a Rule on that ground, but at the same 
time if, on consideration of the whole case, it depended solely 
upon that, I would hardly consent to a new trial being granted. 

I may add, also, in reference to the article, as had been stated 
by His Honour, that, so far as I can judge without having read 
the greater portion of the evidence, my opinion is also that a great 
public benefit was conferred in all probability by the publication 
of this article, and although I am not prepared to say that the 
damages were too high, it may be that I think they were. I am 
not prepared to say so, simply for this reason, that juries as a 
general rule are the best judges of these things. They hear 
everything, and in this case they had a plea of justification set 
before them, which they found was not established, and it is quite 
possible that having taken that into consideration they were 
induced to give heavier damages than they otherwise would have 
done. But that ground is not taken, so that I cannot consider 
the matter. As the law now stands, juries are the absolute judges 
of the law and the facts. It is their duty to say whether an 
article is a libel or not, and they are entitled to consider the law 
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18S3 and the facts and form their own concluions. The Judge is bound, 
Anbebson" ^^ doubt, to state to them his opinion of the law; he is bound to 
^' point out to them the law as referriug to the particular case before 
him, and when all that is done, if he states the law correctly, the 
matter rests then, both as to the law and the facts, with the jury. 
And it seems to me that there is growing up a dissatisfaction 
with the state of the law, and that those people who are most 
intimately concerned in matters of this kind are anxious to 
set aside the functions of a jury, and deprive them of that right 
which for more than eighty years they struggled so hard for in 
England. They obtained it after long struggles, and, simply in 
consequence of prosecutions being instituted against a number of 
persons, they succeeded in obtaining a reform iu the law in these 
criminal matters, and the Judges extended the application of 
the law to civil actions for libeL So the law stands at the present 
time, I confess that I, for one, have very great regard for the 
assistance of a jury in cases of this kind, and wherever a question 
arising between man and man is concerned, wherever the freedom 
of any person or public institution or semi-public institution is 
concerned, I have great regard for the opinion of a jury, and I 
believe that nothing will be done to disturb or affect the power 
of a jury, and that the law will remain as it is. I am of opinion 
on the facts I have mentioned, that there ought to be a Rule. 

Sib G. Innes, J. As His Honour Mr. Justice Faucelt has 
pointed out, there is no ground in this motion that the damages 
were excessive. The case has been heard upon the ex par^e argu- 
ment of counsel for the defendants, and it may possibly be that 
it is in consequence of His Honour and the Chief Justice not 
having as full an acquaintance with the facts of the case as was 
possessed by mjrself as the Judge who tried it, or by the jury 
whose special and exclusive function it was to decide all the 
questions of fact, that some expressions of opinion on the matter 
have fallen from him incidentally in reference to the merits of 
this case. I, for my part, think that those expressions of opinion 
would have been considerably modified had His Honour had the 
same advantages as were possessed by the jury. However, as I 
have pointed out, we have nothing whatever to do with that 
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question. Counsel for the defendants did not think the point 1883 
arguable with regard to the question of the excessiveness of the andersoiT 
damages, and although there are ten points stated and every con- 
ceivable phase suggested that could occur to the astute minds of 
those who arranged the defence, yet this never occurred to them. 
One of the grounds taken amounts to this, that the verdict was 
against evidence. That has not been attempted to be supported 
by argument. Mr. Darley has properly admitted that that ques- 
tion could not be argued. Then the application is narrowed down 
to two points — one, that the reports referred to in one of the 
defamatory articles were erroneously rejected by me, and the 
other and far more important point, that I was wrong in my 
direction to the jury that this was not a case of privilege pro- 
perly so called. All the other points resolve themselves into that 
most important point. I therefore say nothing with reference to 
the ground taken that the verdict was against evidence, and I 
must take it as being confessed that there was evidence to support 
the verdict of the jury. 

With regard to the rejection of these reports, what are the 
facts? In the second article complained of, which was the sub- 
ject matter of the second count of the declaration, a statement 
occurred that defendants had had an opportunity of seeing these 
reports, and that the reports more than corroborated what the}' 
had previously stated. More than that, the article goes on to 
give many quotations from these two reports, and what purports 
to be a summary of them. The second count of the declaration, 
after setting out this defamatory article, contains an innuendo 
with regard to the first part of it, that the defendants meant 
thereby that the persons who had sent in the reports formed a more 
unfavourable conclusion than the defendants, and simply because 
that innuendo is put in, it is said that the plaintiffs should allow 
the reports themselves to go in. The reports were tendered by 
defendants and their reception objected to, and the objection in- 
sisted upon, and it seemed to me I had no other course open to 
me in the discharge of my duty than to reject them. I agree 
with the Chief Justice in thinking that these reports were pro- 
perly rejected. No evidence was given by the plaintiff in sup- 
port of the innuendo referred to, nor did his counsel think it worth 

NJ3.W.R., VoL IV., Law. Q 
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1883 their while to care what opinions were formed by Dr. Egan and 
Anderson Inspector Cotter. The defamation complained of in the second 
Fairfax, count was the second aiticle itself, and the plaintiff having given 
no evidence in support of that innuendo, the innuendo went for 
nothing and became wholly immaterial Thereupon it became 
incumbent upon the defendants, miless they could show that it 
was a privileged communication, to show, mider their plea of 
justification, that the allegations in the second article were also 
true. Of course, I do not advert to the other and generally 
essential element of justification under our law, that it was for 
the public benefit, because from first to last it was conceded that 
if these statements were true, their publication was manifestly 
for the public benefit. The defamatory article said, " these 
reports more than corroborated the statements we have made," 
and, as I said when rejecting these reports, it came to this: A. 
writes to B. a letter containing a number of defamatory charges 
against C. B. publishes some of these charges, accompanying his 
publication of them with the statement, " the letter I have 
received contains still more serious charges against C." C. there- 
upon brings his action against B. for libel, setting out the whole 
libellous publication, and because in setting it out he has set out 
as false and malicious the statement, " the letter I have received 
contains still more serious charges against C. than those I now 
make public," can it be contended that at the trial B. is at liberty 
to give in evidence the defamatory letter he says he has received 
from A. — a letter which is mere hearsay, not on oath. Had the 
plaintiff in such a case given evidence to show that the defendant 
had not received such a letter, or that the letter received by him 
did not contain more serious charges, the matter would have been 
different. That no man is justified in repeating a slanderous 
statement merely because he heard it from some one else is clearly 
established in the case of M'Phereon and Daniels (19), followed 
by the more recent case of Watkin y. Hall (20). 

Now, with regard to the more important question as to whether 
this was a privileged occasion, properly so called. His Honour, 
the Chief Justice, with whom I entirely concur, has so clearly 
and so exhaustively pointed out the fallacy that there was any 

(19) 10 B. A C. 2^ (20) L.R. 3 Q.B. 396. 
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such privilege under the circumstances existing h^re, that I do issd 
not intend to follow him at any great length. But I adopt at andeksox 
this point of the case the language of Mr. Justice Blackburn at ^ ^^^^^^ 
the commencement of his judgment in the case of Campbell v. 
SpoUiewoode (21): '* The question in this case appears to me so 
very clear that I think we should do wrong to cast any doubt 
upon it by granting a Rule." I never at the trial had the slightest 
doubt that the direction to the jui*y w&s right, and I have had no 
such doubts since ; and I think it would be an entire mistake to 
let it go forth by gmuting a Rule nisi that there was any doubt 
in the minds of the Coui*t on this clearly established law. The 
whole contention was, up to a recent period of the argument, 
that this privilege was one peculiarly attachable to the press. 
His Honour Mr. Justice Faucett agrees with His Honour the 
Chief Justice and myself in thinking that that contention is not 
tenable, and that there is no peculiar privilege attaching to a news- 
paper, or to the proprietors or publishers of a newspaper, beyond 
that possessed by eveiy other member of a community, who, as I 
fully pointed out to the jury, have a perfect right to comment in 
the most free and unrestrained manner upon the public acts of 
public persons. But that is not a right peculiar in any way to 
the proprietors of a newspaper. 

Now, in this case of Campbell v. Spottimvoode (21), upon the 
lines of which I desired my summing up to go — because I have 
no hesitation in saying I did not advert to the question of 
privilege properly so called, as I did not entertain the idea that 
such a question was in any way applicable in this case — what 
does Lord Chief Justice Cockbum (whose somewhat loose ex- 
pressions in other cases at nisi prius have been pointed out by 
the Chief Justice) say in his summing up ? It is given in S2 
La/w Journal, Queen's Bench, at page 185 and following pages. 
In the first place, on the matter of placing the whole article 
before the juiy, he says: — *' The article was very properly, at my 
suggestion, read to you at length, and you have had a full oppor- 
tunity of understanding and appreciating the whole tenor of this 
particular article." This course was also, at my suggestion, 
followed. He proceeds : — " A writer has a perfect right to come 

(21) 3 B. & S. 769; 32 L.J. Q.B. 185. 
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1883 forward and denounce a scheme as either defective or mischievous; 
Anderson ^^^ ^^ y^^ think that that is all that has been done, my duty is to 
^' tell you that it is within the fair legitimate scope of public criti- 

cism and review, and that you ought to find a verdict for the 
defendant. But the question is, whether the writer here has not 
gone beyond these limits ; whether he has not gone the length of 
imputing to Dr. Campbell, not merely that he has propased to the 
public a defective, delusive scheme — a mischievous scheme — but 
that he has done so with the sordid and base motive of abusing the 
confidence of the public upon subjects the most high, sacred, and 
important, for the purpose — the pitiful, base, sordid purpose— of 
putting pence into his own pocket. If you think that, then the 
case seems to me to assume a different character. The learned 
counsel for the defendant says the circumstances were such as, 
fairly, not only to entitle the writer in the Saturday Review to 
criticise in the spirit of the most adverse hostile criticism this 
scheme of Dr. Campbell, but also to impute to Dr. Campbell 
sordid and base motives in making this proposal for subscriptions 
to his paper ; because it is obvious that the thing was so sordid 
and vile, it was so impossible that it could do good to anybody 
except the proprietors of the paper, that you must couple bad 
motives with the scheme in itself so inherently rotten and 
defective. I own that my view of the law does not go along with 
that propounded by the learned counsel. I think any man is fairly 
entitled to comment on the conduct of public men. I quite agree 
that this was a public matter, put in a public newspaper before 
the public in such a manner as that it invited and was properly 
exposed to any amount of criticism and comment. But I do not 
assent that you may go fui*ther, aud say that because a man is a 
public man you are entitled, not only to point out the want of 
judgment, the want of discretion, the want of wisdom in his 
conduct, but that you may ascribe to him corrupt, dishonest, and 
wicked motives. I do not thiuk that the privilege of a public 
writer goes to the extent which is contended for.*' There is 
evidently the sense in which the Lord Chief Justice uses the word 
privilege. Not in the technical or legal sense of a *' pri\dlege<l 
occasion" or communication, but merely that he has that privilege 
which is common to himself and every other member of the com- 
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munity — that he has a right to do it. Chief Justice Cockhum 1883 
says: — "Take the case of a statesman : his public conduct is open, Anderson 
of course, to criticism from his opponents: open to public criticism p^,^pj^^ 
either in speech or writing. It would be very unfortunate if it 
were not. But have you a right to say that such a man has sold 
himself, that he is inspired by base and sordid motives, unless you 
are prepared to justify that in a court of justice, and to prove it 
true?" He repeats the same thing on the same lines : — " I think 
you have a right to comment upon the conduct of public men, 
upon the propriety of their conduct, upon its wisdom, upon its 
discretion and its policy. All those are matters which fairly 
come under discussion upon public topics, which are every day 
agitating public men, and becoming the subject of public 
discussion ; but when you dive into the hearts and bosoms of men, 
and represent them as acting, where you think they have acted 
erroneously, not from want of judgment, or from want of politic 
or wise views, but from base or sordid motives, when you attack 
personal probity, honesty, and honour, I think you ought to have 
something more solid and substantial to found your allegations 
upon than the mere suggestion of a vague belief, which antagonism, 
arising either from political or religious controversy, would 
otherwise be too apt to inspire. It would be disastrous, indeed, 
to the public character, which is essential to the maintenance of 
our institutions and the maintenance of our national honour, if 
every man's motives and every man's honour might be impugned, 
simply because those whom political or religious antagonism, or 
any other source of hostility, might affect, in whose minds these 
motives might operate, had a ready tendency to take an adverse 
view of the motives of their opponents," 

Well, those are questions of motives — motives by which it was 
slanderously said Dr. Campbell was actuated in bringing forward 
his claim. But here in this case there are distinct specific charges 
of gross misconduct, and it is contended that the writer in a 
public newspaper can make charges of that kind and rely simply 
on his "privilege" if he honestly and bmid fide made them 
believing them to be true. The fallacy of that contention is 
shown, and cannot be too clearly understood ; and the Court is 
unanimous in rejecting such a view as that. There is no such 
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1883 ^'privilege/' and the term, in its proper sense in connection with 
Andersok the law of defamation, has no kind of application to such a case, 
p ^' Then a distinction is sought to be drawn that because there were 

invitations — invitations which assume the character of impor- 
tunity — on the part of Mr. Anderson or his wife to go over and 
see this place and inspect it — ^make any examination you like, 
and write an article to appear in the public press — there was 
some relationship established between the parties which made it 
analogous to the question of privilege. But is there any such 
relationship established ? As the learned Chief Justice pointed 
out yesterday, does a person inviting another to go over and 
report upon his place and publish the report in his newspaper 
constitute him a judge to take evidence and publish it, 
putting before the world any defamatory statements which 
he hears, when these statements are absolutely and utterly 
untrue ? In a case of this kind it is just the same when state- 
ments are not true as when they are not proved to be true. Mr; 
Justice Fav/^t has pointed out, with regard to a good deal of 
what is relied upon in this declaration, that even the invitation 
does not cover the publication of these defamatory statements. 
For, although there is an invitation to go there and examine 
these boj'ciihat is no justification for going to another place 
and examining othev boys who were not inmates of the 
institution then, but merely had been there before. And what 
does the declaration say: — "But the most serious statement 
against the place" (meaning the said institution) "was made by a 
boy who left it three months ago, after a stay of two years there, 
and who is now at North Shore, learning his trade. BBs state- 
ment was as follows": — And then they go on, and there are more 
statements put forward — a number of most defamatory and most 
injurious things, of the truth of which no evidence whatsoever 
is given. It must be borne in mind what is the character of the 
invitation given, and whether it establishes between the parties 
the relationship I have mentioned. As His Honour Mr. Justice 
Faucett admits, th* invitation does not cover that. With 
respect to the statements made by pei*sons on the premises or 
belonging to the premises at the particular time, it will come to 
this : the head master of a school may invite the proprietor of a 
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newspaper to send a reporter to see his school, and publish an i883 
article of it in the paper. The reporter comes up accordingly, anpirson^ 
takes some half-dozen of the boys into a corner of the playground v« 
and hears from them a pack of stories to the effect that the head 
master habitually uses the most blasphemous language, is con- 
stantly skylarking with the chamber-maids, wantonly and cruelly 
ill-treats the boys, and so on; and because, forsooth, of this 
invitation, the reporter or his employer is justified in publishing 
these tales which might possibly have been true, but unfortu- 
nately are absolutely false; or an actor performing nightly before 
the public asks some person — a reporter — to bring his perform- 
ance before the public, and tells him that he may do so not only 
as to the way in which the actor performs, but as to his habits 
behind the scenes; and because a man has been invited in that 
way, and, it may be, importuned to go, is he to get into some 
conversation with some other actors or scene-shifters, and hearing 
from them that the actor comes there constantly in a state of 
drunkenness, is guilty of gross indecency, and is habitually 
making use of obscene language, proceed to publish those state- 
ments, which are in point of fact absolutely untrue, simply because 
he has been invited to go and see how this man conducts his 
business ? A reporter may publish such statements, but if he 
does he must do it at the risk of proving that these things are 
true, just as everybody else would have to do. It may seem a 
somewhat extreme case, but I can imagine that a Judge himself, 
either in this Court or public chambers, seeing no reporters 
present, and being on friendly terms with the proprietors of a 
newspaper, might say to them, " Why don't you send somebody 
up, and have a report in your paper as to how matters are carried 
on ?" And he may do that more than once, and then a reporter 
is sent up, and when he comes up, gets into communication with 
the oflBcers of the Court. He might be told that that particular 
Judge habitually comes down to the Court in a state of drunken- 
ness, and once was so drunk that he fell off the bench ; and that he 
misbehaved himself in a variety of ways. Then this reporter pub- 
lishes in his newspaper statements to that effect, and afterwards 
attempts to escape from his responsibility on the ground that he 
believed the statements to be true, and he had been invited by the 
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1883 Judge to come and report upon the place and the mode in which 
Anderson judicial matters were carried on. If they are true, unquestionably 
Fairfax. '^® ^^ * right to publish them, but he must be prepared to 
establish their truth when an action is brought against him. It 
seems to me that this invitation goes no further than the right 
unquestionably possessed by everyone to comment fully and 
fairly upon the public acts of public persons whose position 
invites and justifies such comment; and not only may anyone 
do so in a free and unrestrained manner, but, moreover, he may 
make what charges he pleases, so long as he is prepared to prove 
thase charges. It would have been a diflTerent thing if, as the Chief 
Justice yesterday suggested, Mr. Anderson or his wife had said 
to the proprietors or editor of the Herald, " Send your reporter 
over; we have plenty of confidence in what he may hear, 
and he may question the boys and publish all they say to him." 
Then Anderson would have no right to complain, so long as they 
could establish that the statements had been given to them by 
the boys. In that case it would not be so much matter of 
"privilege" as of leave and license. No plea of leave and license 
was pleaded, and had there been any such plea, it would have 
been simply preposterous to urge that under the circumstances 
exbting in this case it had been made out. For it is clear that 
no invitation of the character so ingeniously suggested was given 
by the plaintiff* or his wife. On the grounds I have stated, I 
think the Rule ought to be refused. 

Rule refused. 
Attorneys for plaintiff^: Heron & Smith. 
Attorneys for defendants : Creagh dk WUliama, 
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In the Matter of the ECHO and SYDNEY MORNING HERALD 1883 



Newspapers. ^^^ 3^ 13^ 

Contempt — Power of Court to institute procetdings—Articlea disparaging the Judge ^> ^'* 

andthejury—Pendeney of proceedings, Martin C.J. 

The Court has power of its own motion to institute proceedings for the summary Faue^ 
and immediate punishment of any contempt of its authority, whether in reference n^^^^.. jj 
to a pending case or not. ' 

The proprietors of a newspaper, defendants in a libel action, on the day following 
that in which a verdict was given against them, published of the Judge who pre- 
sided at the trial, that the summing up was listened to with amazement and the 
verdict was received in silence, and that the *' defendants had only one appeal to 
the jury, thongh the plaintiff had two,*' and that ** at the beginning of the case it 
became evident that the defendants had a battle to fight which could not be ter- 
minated in that Court," and other observations disparaging the Judge. Six days 
afterwards, the same persons published in another newspaper owned by them 
extracts from various newspapers condemnatory of the Judge and of the jury. 
Two days after the publication of these extracts they filed a memorandum for a Rule 
iim for new trial. 

Held, to amount to a contempt of Court. 

Contempt of Court. On 3rd August, after the Rule nisi for a 
new trial in the case of Anderson v. Fairfax, reported above, had 
been refused, the Chief Justice said that the attention of the 
Court had been called to an article in the Echo of 21st June in 
reference to that case, and to a series of articles in the Sydney 
Morning Herald of 26th June, headed, "The Anderson Libel 
Case," containing attacks upon the Judge before whom that case 
was tried. He directed the Prothonotary to take the necessary 
steps to bring the publishers of those papers before the Court on 
Monday, 13th August, to show cause why they should not be 
committed for contempt. A summons to the effect was drawn up, 
and served on the proprietors of the newspapers. 

On 13th August, Edward Ross Fairfax, one of the proprietors 
of the Herald and the Echo, appeared personally and by counsel 
to show cause. 

The Clerk of the Court read an aflSdavit by Walter Bevam, 
associate to Mr. Justice Inn^ea, proving the purchase at the office 
of the respondents of copies of the newspapers of the dates above- 
mentioned. Counsel for the respondents read an affidavit stating 
that James Reading Fairfax, the other proprietor of the Herald 
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1883 and Echo newspapers, was absent from the colony. It appeared 
Tnthe Matter ^^*t ^^® respondents on 28th June had filed a memorandum for a 
^ Rule niei for a new trial in the case of ATideraon v. Fairfax, 

and 

^M ^^"^'^^ Barley y Q.C. {Pilcher with him), for the respondents, asked 
Herald, that the charge, upon the articles should be formulated, in order 
that his clients might know the specific matter of offence in the 
articles. The contempt of Court with which we are charged 
is in the nature of a criminal offence, and we are entitled 
to know the specific charges against us. No specific charge or 
offence is stated in the summons. 

[Sir J. Martin, C. J., said that the proper course would be to 
have the articles read.] 

The Clerk then read the article published iu the Echo of 21st 
June, and the series of extracts from various newspapers con- 
tained in the Sydney Moi^ning Herald of 26th June. [The prin- 
cipal parts of these articles are set out in the judgment of His 
Honour the Chief Justice.] 

Barley then asked that distinct and specific charges of the 
offences arising out of these articles be made. We desire to know 
whether it is the publication of comments while the case was 
pending that is complained of, or the publication of comments on 
the Judge, and if so, what are the words containing the alleged libel 
on the Judge, or whether there is any other charge. In Polhrd 
V. The Chief Justice of Hong Kong (1) it is laid down that "a 
contempt of Court being a criminal offence, no person can be 
punished for such unless the specific offence charged against him 
be distinctly stated, and an opportunity given him of answering." 
There was no judgment delivered in that case, but there was a 
report to the Queen, and that portion of the report which bears 
upon this matter is as follows : — *' The Lords of the Committee 
agree to report humbly to your Majesty that in their judgment 
no person should be punished for contempt of Court — which is a 
criminal offence — unless the specific offence charged against him 
be distinctly stated and an opportunity of answering it given to 

(I) L.R. 2 P.Cr. 106. 



Herald. 



VOL. IV.] CASES AT LAW. 239 

him." In that case Mr. Pollard was one of Her Majesty's counsel, i^***< 
and it speared that, in the coarse of proceedings before the intheMaUer 
Chief Justice, the latter thought that Mr. Pollard's manner to- the Echo 
wards him amounted to contempt of Court. Mr. Pollard was re- ^ "^ 
quired to apologise, but he did not consider his manner was such Mobkino 
as required an apology, and eventually no apology was made. 
The Chief Justice, without stating what the specific offence was, 
appointed a certain day for judgment, and after summoning Mr. 
Pollard to be present in Court, he delivered judgment, setting out 
six different matters of contempt, and ultimately fining Mr. 
Pollard 200 dollai-s. 

[Sir J. Mabtin, C.J. In that case Pollard was allowed no 
opportunity of arguing. He was not formally called upon to show 
cause, as you have been in this case.] 

He was not called upon to answer any one specific charge. 
There may be different kinds of contempt in these articles. 

[Sm J. Martin, C.J. According to my view of the matter, one 
ground of contempt — ^without of course prejudging the case — will 
be found in this portion of the article: — "At the very beginning 
of the case it became evident that the defendants had a battle to 
fight which could not be satisfactorily terminated in that court ; 
and when the jury retired, the verdict was regarded as a foregone 
condusion." That appears to me to be a charge of partiality on 
the part of the Judge from the very beginning of the case. Then 
the article goes on: — ^" We doubt very much whether any British 
Judge would place before a jury the issues in this case in the 
manner in which they were presented by Mr. Justice Innes. 
But then His Honour has not had the benefit of an English 
training." That, in the first place, is untrue, notoriously untrue; 
and is said apparently to throw contempt upon the Judge. The 
article says: — " He was formerly associate to Sir Alfred Stephen, 
whose distinguished name enabled the Andersons to collect large 
sums of money in aid of their so-called benevolent institution, 
and it was in consequence of this connection that he made his 
way to the bar.** What does that mean ? That he made his way 
to the bar because he was the associate of the late Chief Justice. 
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1883 That also is notoriously untrue, and evidently intended to dis- 

In the Mattti* parage the Judge. Then again: — " Some years ago, when a seat 

Thb*Echo ^^ ^^^ Bench became vacant, and had been refused by abler men, 

^^ he accepted it, and some of the comments made by the press on 

Thr Sydney -^ * 

Morning that occasion were not very flattering. It would have been more 
satisfactory if such a case as that of the Andersons, in which Sir 
Alfred Stephen was so much concerned, and in which he so 
manifestly failed in regard to the supervision which the public 
thought he was exercising, had been heard before a Judge with 
broader views in regard to the obligations and responsibilities of 
the press." I have omitted to read a sentence before that : "The 
defendants had but one appeal to the 'twelve good men and 
true;' it seemed as though there were two made on behalf of the 
plaintiff." Now, as I take it, subject to your argument, there is 
a manifest desire to disparage the Judge. There is a statement 
that he became a member of the bar, in some way impossible for 
me to understand, because he was the associate of the Chief 
Justice. It is said that he had no English training, whereas he 
was, as is well known, called to the bar by one of the Inns of 
Court in London. There is the imputation that the plaintiff was 
favoured in some way because the late Chief Justice took some 
interest in the Andersons' establishment. That, I think, is a 
contempt of this Court. Not a libel upon the Judge personally, 
but a disparagement of him in his judicial character, and a con- 
tempt of the administration of justice. A charge of partiality is 
made against His Honour. That, I think, is one ground. 
Another ground is that an attack is made both upon the Judge 
and the jury while the matter commented on was before the 
Court.] 

Darley read the following passage from 2 Chitty's Archbold, 
p. 721: — "The prosecutor may, however, exhibit his interroga- 
tories at any time before the motion is actually made. Interroga- 
tories must be exhibited in all cases. They alone contain the 
charge against the defendant, the attachment being but process 
to bring him in to answer to the charge when exhibited. There- 
fore the defendant cannot come in and confess the contempt 
before the interrogatories are filed; for, until they are filed, 
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there is no charge in Court against him to which he can 1883 

P^®*"- In the matter 

of 
The Echo 

[Sib J. Martin, C.J. That is wholly inapplicable ; that course aud 

was not taken in the case of the Evening News (2), nor in Skvp- ^^ormno^ 

tuorth's case (3). The charge may be proceeded with in the way Heeald. 
in which other cases have been conducted.] 

The point was not taken iu the case of the Evening News (2); 
if it had, the difficulty in that case might possibly not have 
arisen. We are not charged with a contempt committed in the 
face of the Court ; but contempts of Court, although they may 
be vastly different in their nature, should be proceeded against 
in the same way. You must bring the person before you, and 
have a specific charge made against him, — just as in a criminal 
case, where the method of briuging the prisoner before the Court 
is the same, whatever the nature of the charge. I can only ask 
your Honours to formulate the charges. 

[Sm J. Martin, C.J. We cannot tell you more than we have 
told you already. The charge is one of pai*tiality against the 
Judge, and a series of comments by the defendants in their 
newspapers Upon the summing up of the Judge and the verdict 
of the jury while the case was pending.] 

[Faucett, J. In the celebrated Tichborne case you will find 
that, in a case of contempt, the course you refer to was asked for, 
and was not adopted.] 

In that case a specific charge was made in the summons 
against the defendant of publishing the article while the case 
was pending. Will your Honours state what portions of the 
articles are complained of? 

[Sm J. Martin, C.J. The comments all through.] 

The further hearing of the case was then adjourned to allow 
the respondent to file affidavits. 

(2) 1 N.S.W. L.R. 211. (:?) L.R. 9 Q.B. 219, 230, 
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1883 On 20th August the affidavit of Edward Ross Fairfax^ set 

In ih^MaUer ^^^ ill the judgment of His Honour the Chief Justice, was 

^C, I'ead to the Court by counsel for the respondents. 
The Echo *^ ^ 

aud 
Thb Sydney Barley, for the respondents, said that he had nothing to add to 

Herald, the statements contained in the affidavit, and no comments to 

make. 

Cur, adv. vitU. 

On 31st August His Honour the Chief Justice delivered the 
following written judgment of the Court (Martin, C.J.; Faucett, 
J.; and Windeyer, J.) : — 

Sir J. Martin, C.J. In June last an action of libel was tried 
before Mr. Justice Innes, in which John Anderson was the 
plaintiff and James Reading Fairfax and Edward Boss Fairfax 
were the defendants. The libel complained of was contained in a 
number of the Sydney Moiming Herald newspaper, of which the 
defendants were and are the proprietors and publishers. The trial, 
which took place before a special jury, lasted ten days, and resulted 
on the 20th June in a verdict for the plaintiff with 450Z. damages. 

On the following day, in the Echo newspaper, of which also the 
defendants were and are the proprietors and publishers, there 
appeared a leading article, from which the following is an 
exti-act : — 

"The summing-ap of the Judge was listened to with amazement by many who 
had been attentive listeners to the eTidence, and the verdict of the jury was 
received in silence. The defendants had but one appeal to the ' twelve good men 
aud true;' it seemed as though there were two made on behalf of the plaintifEl 
At the very beginning of the case it became evident that the defendants 
had a battle to fight which could not be satisfactorily terminated in 
that Court; and when the jury retired the verdict was regarded as a 
oregone conclusion. We doubt very much whether any British jodge 
would place before a jury the issues in this case in the manner in 
which they were presented by Mr. Justice Innes. But then His Honour has not 
had the benefit of an English training. He was formerly Associate to Sir Alfred 
Stephen, whose distinguished name enabled the Andersons to collect large sums 
of money in aid of their so-called benevolent institution, and it was in oonsoquence 
of this connection that he made his way to the bar. Some years ago, when a seat 
on the Bench became vacant, and had been refused by abler men, he accepted it, 
and some of the comments made by the press on that occasion were not very 
flattering. It would have been more satisfactory if such a case as that of the 
Andersons, in which Sir Alfred Stephen was so much concerned, and in which he 
so manifestly failed in regard to the supervision which the public thought he was 
exercising, had been heard before a Judge with broader views in regard to the 
obligatioQs and responsibilities of the press.'' 
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In tbe Sydney Morning Herald of the 26 th June, six days 1883 

after the dose of the trial, a series of extracts, twelve in number, /» the Matter 

were published under the heading — " The Anderson libel Case : f^^-L 

Opinions of the Press." These extracts are preceded by an and 

Thb Sydney 
introduction, in which it is stated that the Argus, of Melbourne, Morminq 

'' declares the verdict to amount to nothing less than a miscarriage 

of justice, for which His Honour Sir George Innes is mainly 

responsible." The writer of this introduction then takes upon 

himself to assert that, " The view taken by Sir George Innes is 

directly opposed to that of the highest English authorities." A 

piece of telegraphic intelligence is then given from Tenterfield in 

these terms : — 

" Great snrpriBe was felt here at what is termed here the iniqaitons verdict 
retomed by the jury in the libel case Anderson r. Fairfax, and it is still the 
theme of general condemnation.'' 

Another piece of telegitiphic intelligence from Carcoar runs 
thus: — 

'* Considerable surprise was expressed here at the verdict returned in the libel 
action brought by the Andersons against the Sydney Morning Herald J** 

The extract from the Evening News contains these passages: — 

*' But, curious as the case in many respects undoubtedly was, the most extra- 
ordinary feature about it was the summing up of the Judge. . . The character 
of the Judge's summing up astonished everybody in Court, and we venture to say 
moat people who have read it since. The surprise is not only that His Honour 
should have adopted the view- of the case he (^d, but that he should have made 
that view so apparent to the jury. . . . But one of the most remarkable 
tilings about the Judge's summing up was that while extraordinary pains were 
taken to point out to the jury failures of proof from a lawyer's point of view of 
some trifling and petty details, the broader issue and more important questions 
were altogether lacking, and consequently conspicuous by their absence." 

In the extract from the Freeman's Journal the following 
opinions are expressed: — 

*'It cannot be doubted that the verdict of the jury in the case of Anderson v. 
Fairfax has dealt a heavy blow at the independence of the press, and, what is of 
infinitely greater importance, at the respect which should be entertained for the 
deoisiona of our tribunals. Will the opinion of the educated classes in this colony 
ratify the verdict of a jury which has absolved the Anderson college and its 
managers, and those who were responsible to the public for its management, from 
eTary taint of blame? . , It is impossible to avoid saying something calculated 
to imply censure on the Judge under whose auspices the jury have so signally 
failed on one side or the other in the discharge of their duty. We do not allude 
to the rejection of evidence which weighed against the plaintiff, or the natnre of 
the summing up, since we regard it as more than possible that the Judge's mental 
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1883 vision could not reach the whole case. The most disastrous feature in the case 

was the principle on which the Judge directed the jury to base their Yerdict. 

In the Matter ... It was proved that under these circumstances statements alleged to be 

^f libellous were made to Mr. Lyne, and that in the absence of proof of gross careless- 

<• ness relieved the defendant of the necessity of proving the truth in every particular 

The Sydney ^^ those statements. Yet on both these points the Judge directed the jury in the 

Morning way most favourable to the plaintiff, and we believe contrary to law." 



Herald. 



A portion of the Wagga Advertiser extract runs thus: — 

*' The feeling of outspoken disgust expressed on all sides when this extraordinary 
verdict was made known here was intense, so that if this verdict be in accordance 
with law, it is not in the opinion of the public consistent with justice." 

The Tarmvorth News extract contains the following para- 
graphs: — 

" The news of the verdict given by the jury in the libel action of Anderson v. 
Fairfax — iSO/. damages to the plaintiff— -wiU seize most of our readers with 
profound surprise, and cause a thrill of honest indignation to pervade the 
community, and will cause a feeling, too, of heartfelt humiliation that New South 
Wales has for a second time in a decade become conspicuous as a colony in which 
the press must not tell the truth; or, if it does undertake so thankless and 
disagreeable an office, must deal out the precious commodity in such inappreciable 
doses as not to offend the sensitiveness of either panders or quacks. . . . The 
institution seems to have obtained the nominal support of such eminent citizens as 
Sir Alfred Stephen and Mr. Justice Windeyer, who never visited the place save 
by previous arrangement, and then Very rarely. Their names, in fact, were the 
means by which public benevolence was tapped, and the circumstance may be 
seen tincturing each sentence which His Honour Mr. Justice Innes addressed to 
the jury. . . . They will either demand a new trial on the ground of the 
perversity of the verdict and misdirection, or appeal to the FuU Court, and thence, 
if possible, to the Privy Clouncil, a tribunal before whom the circumstance of an 
ex-Chief Justice and a present Puisne Judge being affected in point of dignity can 
be no disturbing ingredient." 

In the extiact from the Armidale Chronicle there is this 
passage: — 

" We venture to say that such an astounding verdict was never before given by 
a jury in a British community." 

One paragraph cited from the Braidwood Dispatdi is as 
follows: — 

'* After all these details have been served up to the public through the papers 
for the past three weeks, the glorious struggle between the lawyers ends in the 
back that can bear it having the burden placed upon it, with the satisfaction to 
the defendants of having to pay for an estimable and public spirited purpose 
which is not disputed, and which the judge who summed up so hard against them 
gives them credit for, of giving, in the public interest, an impartial report of the 
working of an institution, towards the support of which the charitable]and philan- 
thropic of the whole colony were being called upon to contribute, and lajring daim 
to State endowment as well." 
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On tlie 28th June, two days after the publication of these 1S83 
extracts, and eight days after the verdict, the defendants filed a in the Matter 
memorandum of their intention to apply to this Court for a Rule the Echo 
nisi, calling on the plaintiff to show cause why a new trial should -, ^^^ 
not be £rranted. The present term commenced on the 29 th of Morning 

Meratd 

July. The motion for the Rule nisi came on for argument on the 
2nd instant, and on the following day the Rule asked for was 
re'fused. 

Immediately after such refusal the Chief Justice announced 
that the attention of the Judges had been called to the publica- 
tions already mentioned, and the Prothonotary was thereupon 
directed to take the necessary steps to issue a Rule calling on the 
publishers of the newspapere in question to show cause on the 
13tb instant why they should not be committed for contempt. 
On that day an affidavit was filed setting forth the publication of 
copies of these newspapers, and that the above defendants were 
the publishers of both of them. On their behalf counsel attended 
and took exception to the course pursued by the Court in 
summarily calling upon them to showcause in the manner directed. 
This objection being overruled, time was then asked to enable 
affidavits to be prepared. The Court granted this application, 
and adjourned the further hearing of the matter till the following 
Monday, the 20th instant. 

On that day counsel attended, and read the following affidavit: — 

** Affidavit of Edward Ross Fairfax, sworn August 20, 18S3, states:— I am one 
of the proprietors of the Sydney Morning Herald and of the Echo newspapers. My 
brother, James Reading Fairfax, the other proprietor of the said newspapers, is 
nowy and has been for the past eighteen months, out of this colony in Europe. 

"2. I am not the writer of any of the articles in the said papers which form the 
anbjeots of the proceedings now taken against the said papers. I did not peruse 
anoh articles before their publication, nor had I any knowledge of the publication 
of anch articles until I saw them in the said papers. 

*' 3. The article contained in the Echo was written, as I have been informed, by 
m member of the literary stafif of that journal, and, as I am informed, such 
article was submitted to the editor of the paper for his perusal before publication 
was permitted, and such article was honestly regarded by such editor as a fair and 
legitimate comment. The articles contained in the Sydney Mourning Herald were 
extracts from other journals published in this colony, in which the case of Ander- 
son V. Fairfax and others had been discussed, and a telegram which had been 
received from a correspondent of the Sydney Morning Herald in Melbourne, fur- 
nishing the substance of an article on the same subject which had been published 
in the Argus newspaper in Melbourne on the day on which such telegram was 
reoeirad. 

N.8.W.R., Vol. IV., Law. R 
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1883 *'^' ^^^ informed that these articles had been perused by one of the editors of 

the Sydney Morning Herald before their publication was permitted, and that* in 

In the Matter the judgment of such editor, these articles were deemed to be fair and legitimate 

^^ comments upon what was regarded by the writers in these journals as a miscarriage 

and ^^ justice. Although I have no personal supervision of the articles directly con- 

Thb Sydney tributed to the journals or the articles extracted from other papers which were 

Morning published in such journals, I have uniformly insisted on the observance of one of 

Herald, the fundamental rules in the conduct of the Sydney Morning Herald and Beho 

newspapers — namely, of abstaining from all imputations of corruption upon persons 

engaged in the performance of great public functions. 

"5. I have, since my attention has been particularly directed to their publica- 
tion, carefully perused the articles in question, and I am unable to perceive that 
they contain any language which could be in any way construed as a charge of 
judicial corruption. I disavow on the part of those who were directly responsible 
for the publication of the articles any intention by means of such publication to 
impute any corrupt or unworthy motives to the judge to whom they refer, and 
aver that such articles at the time of their publication were honestly regarded by 
those who were responsible for such publication as fair and candid criticisms upon 
subjects of immediate and universal public interest. 

'* 6. That, concerning the publication of articles commenting upon the case after 
the verdict was delivered, and before notice was given of the intention of proprie- 
tors of the Herald and Echo to apply for a new trial, I submit that it has been a 
practice uniformly adopted by journalists in this country to comment upon 
important cases, in which great public interest has been manifested, immediately 
after such cases have been determined by a jury, and that in this case, at the time 
of the publication of such articles, the proprietors had not resolved upon taking 
any steps for disturbing the verdict of the jury. It was some days after the publi- 
cation of such articles that the proprietors of the Herald and Eeh» were advised 
by their counsel that an application for a new trial should be made, and on the 
acceptance of this advice no articles were thereafter published in such journals; 
but on the contrary, immediately after such advice had been given, the following 
notification was published in the Herald of the 27th day of June last :— * We have 
received a large number of letters and telegrams with reference to the Anderson 
case which we should like to publish; but as, after consultation, we have decided, 
in consideration of the fact that the liberty of the press is involved, to get an 
authoritative decision of the law, we think it proper to abstain for the present 
from further reference to the case.' '' 

After this affidavit was read, counsel for the Messrs. Fairfax 
stated that he had no observations to make, and the matter was 
adjourned for a week to enable the Court to consider its decision. 
On the day so appointed it was further adjourned till this day, 
and we now proceed to give our judgment. At the time of the 
publication of the newspapers which have given rise to this pro- 
ceeding, the Court was not sitting, and no steps could be taken 
against the publishers for contempt until the commencemeot of 
the term. A memorandum annoimcing the intention of the 
defendants in the libel action to apply for a new trial having 
been filed, it was thought right not to take any steps in reference 
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to the contempt until this new trial motion had been disposed of. 1883 
As already stated, immediately after the refusal of the Bule, /n the Matter 
directions were given to bring the publishers before the Court to xhe^'echo 
answer for their contempt. _ a«d 

The ^ITDN EY 

In support of the legality of the course taken in the present Morning 
instance, it is not necessary to refer to any authority other thaii ^^^l^- 
the case of the EveniTig Neiva newspaper, decided by this Court 
in September, 1880 (4). The power of the Court of its own 
motion to institute proceedings for the summary and immediate 
punishment of any contempt of its authority, whether in refer- 
ence to a pending case or not, was upheld, as it has been in other 
cases which were on that occasion referred to. To the reasons 
then given by us we adhere, and without repeating we rely upon 
them in support of the decision about to be pronounced. When 
that judgment was given, two recent instances of summary 
punishment for contempt had been reported, but to which 
attention had not been drawn. They were Onslow and WhaUey*s 
case and Skiptvoi'th and Orion's case (5). 

In the first of these cases Chief Justice Cockbum delivered the 
unanimous opinion of the Court. The contempt in question there 
consisted of improper comments on a criminal case then pending. 

"It is dear," said His Lordship, "that this Court has always held that 
comments made on a criminal trial or other proceedings when pending is an 
offence against the administration of justice and a contempt of the authority of 
this Court. It can make no difference in principle whether these comments are 
made in writing or in speeches at public assemblies. Neither can it make any 
difference in principle whether they are made with reference to a trial actually 
commenced and going on, or with reference to a trial which is about to take place. 
We can have no hesitation in applying to the one the same rule which we should 
ai^ly to the other." 

An apology having been made by Messrs. Onslow and Whalley 
(both of whom were members of Parliament), and a pledge 
having been given that they would not again offend in like 
manner, the Chief Justice went on to say: — 

" If there had been any hesitation or reluctance in giving that pledge, if there 
had not been a submissive attitude which both you gentlemen on the present 
occasion, I am glad to think, have adopted, a&d a full apology, the Court would 
have thought it its duty to use the fuU power and authority it possesses of 
imposing a substantial fine, and imprisonment in addition to the fine. We are 
happily spared the necessity for that by the wise, prudent, and proper line of 

(4) 1 N.S.W. L.R. 2n. (5) L.R. 9 Q.B. 219, 230. 

R2 
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1883 oonduot which yon have, under the adyice of your counsel, adopted to-day ; bat it 
must be distinctly understood that, in inflicting the pecuniary penalty we are 



In the Matter about to impose, we have gone to the extreme of moderation ; and that if, upon 
T % fTA '^^ future occasion, a proceeding of this kind should be repeated, the full power 
and ^^ ^^® Court, which it undoubtedly possesses, to restrain and prevent such 

The Sydket proceedings by adequate and commensurate punishment, will be exercised with a 
MoBNiNQ stem, unhesitating, and unflinching hand." 
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They were then each fined lOOL, the Chief Justice emphatically 
desiring it to be understood "that leniency will be appealed to 
in vain, if any other person shall be brought before the Court 
charged with and proved to be guilty of similar contempt/' 

In the second case the contempt consisted of a violent personal 
attack upon Chief Justice Cockbum himself, in consequence of 
which he abstained from taking any part in the decision of 
the Court. The judgment was pronounced by Mr. Justice 
Blackburn : — 

*'The phrase 'contempt of Court,"* said that very eminent Judge, "often 
miBleads persons not lawyers, and causes them to misapprehend its meaning, and 
to suppose that a proceeding for contempt of Court amounts to some process taken 
for the purpose of vindioatiug the personal dignity of the judges, and protecting 
them from personal insults as individuals. Very often it happens that contempt 
is committed by a pergonal attack on a judge, or an insult offered to him ; but as 
far as their dignity as individuals is concerned, it is of veiy subordinate importance 
compared with the vindication of the dignity of the Court itself, and there would 
be scarcely a case, I think, in which any judge would consider that, as far as his 
personal dignity goes, it would be worth while to take any steps." 

The counsel for the prosecution of the defendant Orton had 
applied for a nile against Skipworth only. 

** In the present case,*' said Mr. Justice Blackburn^ '* counsel for the prosecution 
did not ask that the defendant should be brought before us. We thought, 
however, on the materials before us that there was a case made out of his being a 
party to the obstruction of justice, and thinking that there was a primd facie case, 
and that the interposition of the Court was required to prevent a course continuing 
which would obstruct the due administration of justice in a case now pending 
before uo, we th 'Ught it right to order that the defendant should appear here 
to-day." 

Leclt7)i€re CharltiXiCa case is then referred to, as it was by this 
Court in tlie case of tlie Evening News, Towards the end of the 
judgment His Lordyhip says; — 

" 1 am reminded by my Brother MeUor that this is done by a person who is a 
barrister and ought to have known better ; but Mr. Skipworth, although he is a 
barrister, certainly appears not to be a lawyer. There has, therefore, been an 
aggravated offence, and it is absolutely necessary that it should be met by a 
severe sentence. We must therefore impose a fine, and we must also impose a 
sentence uf imprisonment. The fine must be sufficient not only for the punishment 
of this particular contempt, but also as a warning for other persons." 
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Mr, Skipworth was then fined 500L and imprisoned for three I8a3 

calendar months, and tlie defendant Orton was ordered to give /» the MaUer 

security himself in 500Z. and sureties in 500Z. more to be of good ^ *C 

behaviour for three months, and to be imprisoned till such and 

T*HB Stdnet 

security should be given. Mobnino 

For the purposes of the present proceeding it is not necessary "■^^^^• 
to inquire into the correctness or otherwise of Mr. Justice Innea'a 
summing-up in the case of Anderson v. Fairfax, We have, 
however, fully read that summing-up, and we are of opinion that 
His Honour stated the law clearly and correctly to the jury. This 
observation, however, does not include the point on which Mr. 
Justice Faucett differed from his colleagues in refusing the Rule 
for a new trial The right to comment freely and fully upon the 
public acts of public men in every position, from the highest to 
the lowest, was accurately set forth, and the distinction between 
comments and charges, criticism and accusation, was over and 
over again pointed out. The jury were told that no person is 
justified in repeating any slander merely because he may have 
reason to believe it to be true. The publishers of newspapers, as 
this Court has more than once pointed out, have no privileges of 
any kind in the discussion of questions, whether public or private. 
The right to examine and (where the occasion calls for it) to 
condemn the conduct of public men is possessed by every one in 
the community, but by writers in newspapers no more than by 
any one else. The benefit which the public derive from the 
exposure of corruption, incapacity, or imposture in persons 
occupying public positions, and by their conduct meriting public 
criticism, is manifest ; but the right of every individual who may 
be subjected to such exposure or criticism, to hold his critic liable 
for the promulgation of disparaging facts which he cannot prove, 
is equally indisputable. In refusing the Rule for a new trial this 
Court held (what it had on previous occasions held and what the 
Courts in England had also repeatedly held) that the publisher of 
a libel cannot claim immunity, by showing that it wiEis com- 
municated to him by some one else on whose truth he had good 
reason to rely. Apart from " privilege," the publisher of every 
libel must, at his peril, take care to be ready with legal proof 
of all his defamatory allegations. He is not at liberty to assume 
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1883 facts, however strongly the grounds may appear to wftrrant 

In the Matter such assumption, unless he is prepared with proofs when the 

-, ^^ , correctness of his assumption is called in question. It imposes 

and no impediment to the complete investigation of any matter of 

The Stdnky i. o •' 

Morning public concernment, to require that every person who publishes 

Herald, ^f anybody a libellous statement, should be in a position to prove 

the truth of that which he assei-ts. Between liberty and license 

there is a broad and clear line of demarcation. No public man is 

so exalted as to be above the reach of attack and expasure in 

matters of public concernment, where the facts justify the 

attack — no public man is so low in position as not to have the 

right to demand from his assailant proof of every condemnatory 

accusation. This condition of the law, so rational and so salutary, 

may, of course, be altered by the Legislature; but until it is 

altered every member of the community is bound to recognise 

and conform to it. 

For the interpretation, application, and enforcement of this, as 

of all other laws, the Constitution of this colony has established, 

as all civilised communities have established, appropriate 

tribunals. Care is taken to provide &s far as is practicable that 

the peraons constituting these tribunals shall possess the 

education, experience, character, firmness, and impartiality 

necessary to fit them for so responsible a position. By these 

tribunals the collective will of the community is authoritatively 

cariied out, in all cases where disputes arise for the settlement of 

which a force outside the disputants is necessary. It is essential 

to the satisfactory working of these tribunals that their decisions 

should be accepted with respect, subject to such right of appeal 

as the laws may have provided. It would inevitably impair 

their utility if every unsuccessful litigant, should assert the right 

publicly to promulgate the opinion, that the law of this duly 

constituted tribunal was inaccurate, and to invite the public at 

large to support him in that proceeding. It would to a far 

greater degree impair that utility, if such unsuccessful litigant 

were not only to question the accuracy of the tribunal, but to 

personally disparage and vilify its members. Persons so acting 

are clearly guilty of treating the tribunal with contempt, and it 

is to repress such contempts that the law has wisely entrusted 
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the tribunals with the power of summarily punishing those who 1SS3 

commit them. In all well-ordered societies, the interpretation /» the Matter 

and application of the laws must be accepted from the Coui-ts «, %^ 

which the society itself has set up. No individual has the Tisht and 

Thk Sydney 
to make himself the judge in his own cause, and assert that his Morning 

view of the law should be accepted in preference to that of the ^^^*^^- 

Judge who may have decided against him. 

Ordinarily litigants have not the means of thus setting 
their opinions against the opinions of the Courts; but the 
publishers and proprietors of newspapers have a special and 
peculiar means of spreading abroad their opinions and their 
complaints, and to this facility must be attributed the fact that 
in cases like the present, they set themselves up as truer 
interpreters of the law than the Judges, who can have no motive 
to decide otherwise than impartially, and who, apart from their 
authority to decide the law, have received the special training 
necessary to enable them to understand it. 

In the present case, the defendants in the libel action (only one of 
whom is before the Court, the other not having been served with 
the order to attend here by reason of his absence from the 
colony), on the very day after the Judge's summing-up and the 
delivery of the verdict, published in one of their newspapei*s 
a condemnation of both. The summing-up, they inform the 
public, was listened to with " amazement," and the verdict was 
received in silence. This alleged ''amazement" can be ac- 
counted for only on the assumption that the Judge was 
palpably partial, ignorant, or con*upt, and the "silence" of 
the listeners must mean that the verdict was manifestly 
wrong. That partiality in the Judge was implied in this 
allegation of " amazement" is evident from the assertion which 
immediately follows, that the defendants had only one appeal 
to the jury, though the plaintiff had two. To make the 
meaning still more clear, it is then roundly asserted that 
" at the very beginning of the case it became evident that the 
defendants had a battle to fight which could not be terminated in 
that court." This can mean nothing else than that the Judge 
showed himself to be adverse as soon as the case commenced, 
and therefore before the evidence was given, the taking of which 
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1883 occupied ten days. Having thus unmistakably charged His 

hi the MaUer HonouT with culpable partiality, the defendants then express a 

,^ % doubt whether " any British judge would place before a jury the 

and issues" as he did. To account for this improper conduct of His 
Morning Honour, the defendants then make the wholly immaterial but at 
Herald. ^^ same time unfounded statement that he " had not had the 
benefit of an English training," he having received his l^al 
education and been called to the bar in the mother-countiy. 
Reference is then made to the fact of his having been at one time 
the associate of Sir Alfred Stephen, whose distinguished name 
enabled the Andersons to collect money " in aid of their so-called 
benevolent institution," and the ridiculous, but at the same time 
designedly disparaging, assertion is made that '' it was in conse- 
quence of this connection that he made his way to the bar." Lest, 
however, the animus against the Judge should not appear with 
sufficient clearness, the defendants go on to allege that his accept- 
ance of a seat on the bench when it had been refused by abler 
men elicited " not very flattering comments from the press." The 
opinion is then expressed that it would have been more satisfactory 
if such a case as the Anderson's, in which Sir Alfred Stephen 
was so much concerned, had been heard by some other Judge. 

As already pointed out, up to that time, the Judge who tried the 
case was the only person authorised to declare the law by which it 
was to be decided. Until the appeal which the defendants had a 
right to make to the Full Court against his ruling was disposed of, 
they were bound to accept it as correct. They, however, without 
the knowledge necessary to make their opinion of any value, 
without waiting for the decision of the Full Court, to which a 
few days afterwards they in due course appealed, constituted 
themselves the judges in their own case, and sent forth on the 
wings of the press, which they had at their command, these broad 
statements of partiality and incapacity, and erroneous expasition 
of the law, in order to create the opinion in the public mind from 
one end of the country to the other that there had been a mis- 
carriage of justice and a gross perversion of the law. Not only 
is this imputation of misconduct made upon the Judge, but the 
jury, who were the duly constituted judges of the facts, as His 
Honour was the duly constituted judge of the law, are by neccs- 
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sary implication condemned by these defendants. If the jury 1883 
came to a manifestly wrong conclusion on the facts the means Jii^the Matur 
existed by appeal to the Court to set them right. The defend- xhb^Echo 

ants, however, took upon themselves to condemn the whole and 

^ The Sydney 

tribunal — judge and jury together — and this they are enabled to Moenisg 
do because they have at their command what other litigants have 
not — ^newspapers, by means of which they can at pleasure pro- 
mulgate their opinions. It cannot be contended with any degree 
of plausibility that the course taken by these defendants does not 
amount to a very gross contempt of this Court. 

The publication in a collected form, six days after the trial, of 
the opinions published in a number of these newspapers condem- 
natory of the Judge and jury, still further showed what, indeed, 
required no additional illustration — ^the deliberate intention of 
the defendants to ignore the authority of the Judge and of the 
Court by an appeal to popular prejudice by raising a false cry of 
danger to the freedom of the press — this freedom being, in the 
view of these defendants, a right possessed by public journalists 
to say with impunity of public men what they may think they 
have fair grounds to believe to be true, and to judge for them- 
selves whether or not they transgress beyond that limit. 

In the affidavit made by Mr. Edward Ross Fairfax, he states 
that he did not see the articles complained of till they were pub- 
lished, that he has always instructed the writers in his employment 
to abstain from imputing corrupt motives to public men, that he 
fails to see any charge of judicial corruption in the articles in 
question, and that he had not determined to apply for a new trial 
until after these articles appeared. All these allegations are 
immaterial. The opinion of Mr. Fairfax as to the propriety of 
the comments in respect of which he has been called upon to 
answer to this Court cannot be expected to have any weight 
with us on this occasion. Whether the action was in fact pending 
or not when the articles appeared, cannot affect his liability for 
their publication. For the reasons already pointed out, the publi- 
cation of them amounts to a contempt of this Court. As a matter 
of fact, however, the case was pending on the 26th June, as is 
shown by the filing by the defendants of the memorandum on 
the 28th, and the argument which followed on the 2nd instant. 



^ 



Herald. 
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1883 For all these reasons, not in any degree on account of the 

^the Matur Judge whose conduct has been impeached, but on behalf of the 

T E^EcHo P^^^^^ whose real liberties are placed in jeopardy by any attempt 

*nd to overawe or disparage this tribunal, which is the duly appointed 

MoBNiNG guardian of public rights, and whose legal decisions subject to 

such appeal as the Constitution has appointed, must in all cases 

be obeyed, we feel it incumbent on us to award substantial 

punishment against the publisher who is within our jurisdiction. 

We, therefore, order that Mr. Edward Ross Fairfax do for his 

contempt of this Court pay a fine of 2502. to Her Majesty the 

Queen. 

Order acc(yrdingly. 

Attorneys for the respondents: Creagh Jk Williams. 



Aug. 15. WEATHERUP v. DECAUX. 



Martin C.J. P^^^^ff-^^^^f <'t^*0^^''^nt qf matters stated in deelarattim by way qf aggratxUiim 
Windeyer * only— Form of replication — Wliether sufficient noti4fe to the drfendant— Conduct 
and of parties at the trial. 



IntieSj JJ. 



DsoLABATiON : — 1. That the defendant broke and entered a store and dwelling- 
house of the plaintifif and removed fixtures and goods of the plaintiff therein, and 
ezpeUed the plaintiff from the possession of the said store and dweUing-house. 
4. Assault. Pleas to first count : — 1. Not guilty ; 2. Leave and license ; 3. 
As to the breaking and entering, a lawful entry by the defendant under a 
biU of sale ; 4. As to breaking, and entering, and removing the fixtures and 
goods, justification under the bill of sale. RepUcatiou : — 1. Joinder of issue ; 2. 
As to so much of the defendant's 3rd and 4th pleas as is pleaded to part of the 
first count the plaintiff said that " he sues not only for the trespasses therein 
admitted, but also for like trespasses committed in excess of the said rights and 
for a longer time than was necessary for the alleged purposes in the said pleas 
mentioned, and for trespasses committed on other oocasions and for other purposes 
than those referred to in the said pleas.'* Issue thereon. Verdict for the 
plaintiff with 800/. damages for his expulsion from his house, and for the assault. 

Held, that the new assignment did not sufficiently disclose to the defendant that 
the plaintiff was suing for the expulsion as a substsjitive cause of action ; and that, 
unless something had occurred at the trial to prevent the defendant from taking 
advantage of this defect, the jury were not at liberty to award damages for the 
expulsion. 

Circumstances considered under which the defendant would be disentitled from 
taking the point after the trial. 
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Declabatiok: 1. That the defendant broke and entered a 1883 
store and dwelling-house of the plaintiff, situate at Qunnedah, in Wkatherlp 
the colony of N.S.W., and stayed and made a noise and disturb- d^^^^x 
ance therein for a long time, and broke open the doors of the 
said store and dwelling-house, and removed, took, and carried 
away the fixtures and goods of the plaintiff therefrom, and 
disposed of the same to the defendant's own use, and expelled the 
plaintiff from the possession of the said store and dwelliug-house, 
and kept him so expelled for a long time, whereby, &c. 2. Trespass 
to goods. 3. Conversion of same. 4. Aasault by pointing a 
loaded pistol at the plaintiff. 5. False imprisonment. 

Pleas: As to the first count — 1. Not guilty. 2. Leave and 
license. 3. As to so much of the first count as complains that 
the defendant broke and entered the said store and dwelling- 
house, and stayed therein for a long time, and broke open the 
doors thereof, and removed took and carried away the fixtures 
and goods therein, the defendant set out a bill of sale by the 
plaintiff to the defendant of the said goods and fixtures in the 
said store and dwelling-house, and said that he, as he lawfully 
might, peaceably entered the said store and dwelling-house and 
broke open some of the doors thereof, and seized the said goods 
and fixtures therein, and earned them away for sale, as he law- 
fully might within the terms of the said deed, doing no more 
violence than was necessary for that purpose. 4. The fourth plea, 
as to so much of the first count as complained that the defendaut 
broke and entered the said store and dwelling-house, and 
removed, took and carried away the fixtures and goods therein, 
set out the bill of sale, and justified under it the doing of the acts 
pleaded to. 

Other pleas were pleaded to the rest of the declaration. 

Replication: 1. Joinder of issue. 2. As to so much of the 
defendant's third and fourth pleas respectively as is pleaded to 
part of the first count, the plaintiff said that '' he sues not only 
for the trespasses therein admitted, but also for like trespasses 
committed in excess of the said rights and for a longer time than 
was necessary for the alleged purposes in the said pleas mentioned, 
and for trespasses committed on other occasions, and for other 
purposes than those referred to in the said pleas." 
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1883 lasue tliereon. 

Wbatherup The action was tried on 4jfch July, before Whideyer, J., and a 
Decaux. J^^T ^^ ^^^^' Verdict for the plaintiff with 8001, damages for his 
expulsion from his house, and for the assault; 50L for the seizing 
of goods not included in the bill of sale. For the defendant as to 
the false imprisonment and the seizure of goods included in the 
bill of sale. 

On 31st July, a Rule nisi for a new trial was obtained on the 
ground that the damages were excessive. 

0, B. Simpson and O'Connor, for the defendant, now moved to 
make the Rule absolute — The jury were not entitled to give 
damages for the expulsion of the plaintiff. The plaintiff cannot 
new assign for what in the declaration is charged as matter of 
aggravation only. 

[Sir J. Martin, C.J. In BvUen and Leake, p. 755, there is this 
note: — ^"It also sometimes happens in actions for wrongs that 
acts are charged in the declaration which are capable of being 
treated as substantive causes of action, or merely as aggravations 
of the principal cause of action . . In such case, if the plaintifi 
intends to rely upon the other acts charged, he must new assign 
them as substantive causes of action." Sir Q. Innes, J., referred 
to the judgment of Stephen, C.J., in Hvichinson v. Bumell (1.)] 

The proper way is to reply the excess, not to new assign; 
matters of mere aggravation cannot be turned into substantive 
causes of action. 

[Sir J. Martin, C.J. In Taylor v. Cole (2), Grose, J., says :— ** I 
agree that the breaking and entering were the gist of the action, 
and that the expulsion was only matter of aggravation ; and that 
if the plaintiff had wished to take advantage of it be should have 
shown it in a new assignment."] 

They ought to have shown in their new assignment the special 
matter on which they relied ; they ought to have alleged that 
they claimed damages for the expulsion as a substantive cause of 
action : Cheasley v. Baimes (3) at p. 80. 

(1) 7 S.C.R. 64. (2) 3 T.R. 292. (3) 10 But 73. 
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[Sm J« Martin, C.J. There it was sought to introduce in the 1883 
new assignment a separate cause of action not included in the wbathkr^ 
declaration]. j^J;^^ 

The plaintiff has not shown by his new assignment that he 
means to rely on a cause of action stated in the declaration 
and not answered by the pleas : Gregory v. Cotterell (4). The 
pleas answer everything in the declaration except the expulsion ; 
the " trespasses committed in excess of the said rights" referred 
to in the new assignment meant the matters to which the pleas 
were directed and no others. 

Eogei'8 (E. Baii/m with him), for the plaintiff, cited Chitty on 
Pleading^ p. 660 (note C). We followed a form for new assign- 
ments given in Schedule B to " The Common Law Procedure Act 
1853" (15 Vict. No. 21), which they were bound to know. 

[Sib J. Martin, C.J. Blanks are there left to be filled up by 
stating the partictdars ; the forn^ gives merely the heading.] 

In Meriton v. CoomJbee (5) to a declaration for entering the 
plaintiff's dwelling-house and expelling the plaintiff and his 
family and seizing his goods, the defendants, as to the trespasses 
in the dwelling-house and seizing and taking the goods, pleaded 
liberum tenementum. The plaintiff traversed the plea and new 
assigned the expulsion, and it was held on demurrer that the new 
assignment was bad, as the pleas justified the expulsion as well as 
the breaking and entering the dwelling-house and the seizure of 
the goods. We were therefore right in new assigning as we did. 

The point was not taken at the trial ; and they cannot 
now take advantage of it : Robinson v. Cook (6). 

[Sir J. Martin, C.J., referred to Howard v. Hudson (7). That 
was a case decided since the Common Law Procedure Act, 
There the particulars of the plaintiffs claim are set out in the new 
assignment.] 

Simpson in reply — In Gates v. Bayley (8) the plaintiff declared 
in trespass for impounding cattle, and keeping them so dose that 

(4) 25 L.J., Q.6. 33. (5) 9 C.B. 787. (6) 6 Taunt. 336. 

(7) 2 EIL & Bl. 1. (8) 2 Wib. 313. 
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1883 one died. The defendant pleaded justification for damage feasant. 
Weathkrup "^^^ Court said, " If the plaintiff would have insisted that the 
^ ^' defendant had abused the distress he ou^ht to have replied that 
after said distress the defendant abused it so and so" 

Sib J. Maetin, C.J. There can be no doubt that the expulsion 
of the plaintiff was stated in the declaration as matter of aggra> 
vation only ; the plaintiff sues for the breaking and entering, and 
he says, in addition, that he was expelled, in order to increase the 
damages. The declaration being framed in that way, if the 
plaintiff desires to recover damages for the expulsion by itself — 
substantive damages for the tort — ^he must new assign in order 
to show that he claims not merely for the breaking and entering 
but also for the expulsion. There must be a new assignment 
where the plaintiff complains, not only of the trespasses pleaded 
to and justified or attempted to be justified, but also for other 
trespasses extending over a longer time and in other places and 
otherwise. 

The question is whether a new a.ssignment in these terms 
is sufiicient to disclose to the defendant that the plaintiff is suing 
for the expulsion as a substantive matter. I do not think so. 
We have been referred to the Gomvion Law Procedure Act, but 
the forms given there are not to be regarded as enactments 
for the purpose of meeting all cases of new assignment. The 
object of a new assignment being to disclose to- the defendant 
what the plaintiff is suing him for, it appears to me that there 
is no such disclosure made by a new assignment in the form used 
in this case, and that the plaintiff cannot recover damages for the 
expulsion unless something had occurred at the trial to prevent 
the defendant from taking advantage of this defect. The assault 
is a matter which depended on the fourth count of the declaration; 
the expulsion was a matter of aggravation in the first count, 
which charged the breaking and entering. As, in my opinion, this 
new assignment did not authorise the finding of damages for the 
expulsion, the juiy was not at liberty to award damages for both 
in one sum. 

There must be a new trial unless the course taken at the trial 
by the parties by their counsel on either side was such as to leave 
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the Judge to infer that there really was no controversy about 1883 
the form of the new assignment. If the case was so conducted wbathbrup 
that the Judge was led so to believe, then, although the new j. ^• 
assignment was not properly framed, advantage could not be 
taken of it. I do not see that the case was so conducted — that the 
coui-se taken at the trial was of such a character as to be 
equivalent to an admission that the new assignment did really 
bring the expulsion forward as a substantive matter. I think 
that on these grounds the Rule should be made absolute. 

[His Honour then said that, in his opinion, the damages 
awarded were greatly in excess of the requirements of the case, 
and that if the plaintiff would consent to reduce the verdict to 
300L he thought that the Rule should be discharged.] 

WiNDEYER, J. I am disposed to concur with His Honour in 
thinkiug that the new assignment was too broad in its terms, 
although it follows to a very large extent the form given in the 
Common Law Procedure Act, as it seems to me that the defendant 
should be distinctly informed as to the kind of injury which is 
complained of, and which is not answered by his pleas. 

I am, however, also clearly of opinion, considering what took 
place at the trial of this action, that the defendant should not be 
allowed to rely on this defect in the pleadings. The Court now 
will not allow parties to defeat a well-founded claim as to which 
they had really full notice. The defendant was informed by the 
declaration that the plaintiff complained not only of being 
deprived of these goods, but of being turned out of his dwelling- 
house ; and although this was charged merely by way of aggra- 
vation, the defendant came prepared to meet that portion of the 
plaintiff's case. It appeared to me that the plaintiff at the trial 
brought this forward as a distinct ground of action, and it was 
put so to the jury when I came to sum-up as to this new assign- 
ment. Looking at the way in which this case had been conducted, 
I said that the plaintiff complained of certain wrongs which 
he had suffered and which I enumerated; I fully put before 
the jury the matter of complaint which I understood the 
plaintiff was putting forward in his new assignment as a distinct 
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1883 matter. I told the jury that, as far as the seizing of the goods 
Weathkrup iiicluded in the bill of sale, the defendant had a good defence ; 
V. ancj there was then this further cause of complaint, to which I said 

no defence was set up. I called upon the defendant by his counsel 
to point out a defence to this cause of action, if there was one ; 
and, if the defendant had been taken by surprise, it was his duty 
then to say that he did not come to meet such a cause of action. 
It appears to me therefore that what took place at the trial entirely 
disentitles the defendant from relying on the form of this new 
assignment. [His Honour then spoke as to the damages, which 
he said were excessive.] 

Sm Q. Innes, J. I concur with the Chief Justice in thinking 
that this replication is not sufficient, that it does not do what a 
new assignment should do, clearly intimate to the defendant that 
what was alleged as matter of aggravation is intended to be relied 
upon as matter of substantive trespass. The necessity for doing 
so is stated in Taylor v. Cole (2) ; and notwithstanding the pass- 
ing of the Cortwion Law Procedure Act, the reason for that 
decision still applies : there is nothing in the schedule to get rid 
of the reason of the rule in Tayloi* v. Cole (9), which is stated 
very clearly by Stephen, C.J., in Hutchinson v. Bumell (10) : — 
" The defendant could not be supposed to know that the plaintiff 
intended to complain of the remaining a long time in the house 
as a substantive trespass." The new assignment must be so 
framed as to let the defendant know what the plaintiff intends 
to rely upon. 

But the question remains, looking at the whole course of the 
case and the conduct of the trial, whether the defendant had not 
clearly before him the intimation which a new assignment, 
properly framed, would have given him. Having regard to His 
Honour's report of what took place at the trial, that the case 
throughout was conducted on the assumption that the expukion 
was complained of as a substantive trespass, looking at the 
evidence, and that the counsel for the plaintiff addressed himself 
to the expulsion as a substantive cause of damage, and that His 
Honour in summing-up did the same, the defendant cannot say 

(9) 3 T.R. 292. (10) 7 S.C.R. 64. 
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that he had no intimation by the new assignment, that the 1883 
plaintiff was relying upon the expulsion as a substantive cause of wbathbbup 
action. For these reasons it seems to me that the Court is not d^^jj^t 
called upon to interfere on that ground. [[His Honour then 
agreed that the damages were excessive.] 

Rogers consenting to reduce the damages to 300?., the Rule was 
discharged, without costs. 

Attorney for plaintiff: R, W. Thompson, by J. M. Thompson. 
Attorneys for defendant : Shorter, Fitzgerald & Asher. 



RUSSELL V. DALTON. Aug. 13. 



WUness proving cutverse^Cross-exammoHon qf vfUne$8 — 17 Vict. No. 31, Martin C.J. 

9tc, 11. and 

A witness called by the plaintiff gave evidence in the witness-box different from ' ' 

the statements taken down by plaintiff's attorney from the witness's lips previous 
to the trial, and contrary to oral statements made by the witness to other persons. 
On this evidence being given, counsel for the plaintiff asked witness whether he 
had made statements similar to those which plaintiff's attorney had taken down 
(showing him the paper, but not reading it to the jury). The question being objected 
to was admitted as an issue for the Judge as to whether the witness was hostile or 
not within the meaning of sec. 11 of the "Comifum Law Procedure Act 1857." 
After hearing further evidence, the Judge ruled that the witness was adverse, and 
allowed evidence of other witnesses to be given in contradiction. 

HM, that there being no mode pointed out by the section by which' the Judge 
may satisfy himself that the witness is adverse, the Judge was right in the course 
which he took, and that the conclusion to which he came was a right one. 

New TRIAL MOTION. The declaration was for slander. Plea, 
not gnilty. 

At the trial, on 19th April, before Sir Q. Innes, J., and a jury 
of four, the plaintiff, a Qovernment wharfinger, was called, and 
gave evidence that the defendant came to him at his office to ask 
for permission to put his lighter alongside a vessel then in 
harbour. The plaintiff replied that it could not be done, as it 
was contrary to the regulations. Defendant then made use of the 

N.aW.R., Vol IV^ Law, S 
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1883 slanderous words laid in the declaration, as follows : — ** If I fed 
BussBLL you ^i^^^ money the same as Russell does, I might get the same 
DaT^on. privileges." 

The next witness for the plaintiff was William H. Delaney, a 
clerk in the plaintiff's office. His evidence as to what occurred 
between the plaintiff and the defendant at the interview at 
which the slanderous words were said to have been used differed 
materially from that given by the plaintiff, and when the words 
laid in the declaration were read over to him by the counsel 
ex^unining hiin, he said that he could not remember hearing any 
such words, and that he did not hear anything about Russell 
giving the plaintiff money; and he stated that the defendant 
could not have used such words without his hearing them. In 
answer to a question put by Darley (counsel for the plaintiff )« he 
said tliat he gave the plaintiff's attorney a statement, which was 
taken down in writing and read over to him; but he adhered to 
his foimer account of the interview. 

Darley then asked him the following question: — ^"Did you 
not make to Russell, an hour after the occurrence, a statement 
similar to that which is marked in this paper (shown to him, but 
not read to the jury), which you have seen and which is marked 
by the Ju«lge?" [This was objected to by Simpson, counsel for 
the defendant, as being a cross-examination by the plaintiff of 
his own witness. The question being pressed as an issue before 
the Judge as to whether the witness was adverse or not, it was 
admitted as such.] 

A, " I do not remember saying so to Russell ; I did not say it 
to Sheppey yesterday in his own office nor volunteer it." 

[Darley applied to cross-examine this witness. The Judge 
ruled that in his opinion the witness had not yet been shown to 
be hostile.] 

Russell was then re-called, and he gave evidence: — ^"In 
December last Delaney made a communication to me in refer- 
ence to this action. • . . I had not heard a word of it before 
from any one ; from what Delaney told me I saw my solicitor. 






r. 
Daltox. 
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Darley now asked to be allowed to croBa-examine Delaney : is83 
Simpson^ for the defendant, objected. The Judge, however, russkll 
thought there was sufficient prim fa(yU evidence of hostility to 
justify him in forming that opinion for the purposes of the 
trial, and therefore ruled that in his opinion the witness had 
proved adverse. 

Delaney was accordingly recalled and cross-examined by 
Darley. 

Evidence of witnesses was afterwards received (by leave of the 
Judge) to show that Delaney had at other times made statements 
different from the evidence given by him in the witness-box. 

Verdict for the plaintiff: damages 502. 

On 7th May a Rule nisi for a new trial was granted on the 
grounds : — 1. That the Judge at the trial, before he ruled that 
the witness was adverse, had allowed Delaney to be asked 
-whether he had made statements to plaintiff's attorney and to 
Hussell inconsistent with his then testimony. 2. That he allowed 
Delaney to be cross-examined by the plaintiff's counsel as to such 
statements, and allowed Delaney to give evidence of such state- 
ments. 3. That he allowed witnesses to give evidence of 
statements made by Delaney in the absence of the defendant. 
4. That he ruled that the witness Delaney was adverse. 

(yConnor {0, B, Simpson with him) for the defendant, now 
moved to make the Rule absolute — The Judge had no right to 
allow the question to be put to Delaney, whether he had 
previously made a statement inconsistent with his evidence 
before he ruled that he was hostile: Oreenough v. Ecdes (1), 
where Williams, J., says, "and as the judge's discretion must be 
principally, if not wholly, guided by the witness's behaviour and 
language in the witness box (for the judge can know nothing 
judicially of his earlier conduct). ..." 

[Sm J. Mabtin, C. J. That does not exclude the Judge from 
taking other means to inform himself whether the witness is 
hostile; the question is, did he in this case adopt the right way of 
doing so.] 

(1) 5 G.B. K.S. 80e| 28 L.J. C.P. 100. 

S2 
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1883 The mischief would be that any person who was dissatisfied 

RU88BLL with the evidence of his own witness in the witness box 
DxLTov. would be enabled to contradict him by other evidence. The 
statement of Delaney taken down by the plaintifiTs attorney 
was inferentially before the jury; and we were prejudiced by it 
In OreeTiough v. Ecdea (2), the evidence had reached the same 
stage as it did in this case, and it was held that the Judge did 
right in refusing to allow the witness to be treated as hostile. 

[Sm J. Martin, C.J. In that case the person calling the 
witness said that he was prepared with evidence of former 
contradictory statements, but he did not produce it That case 
is to a certain extent like this, but it is not strictly in point] 

In Amstetl v. Alexander (3), BramweU, 6., ruled that the 
witness was adverse before he allowed the question to be pat 
as to his previous statements. 

[Sir J. Martin, C. J., referred to Reed v. Kiiftg (4). In Dear v. 
Knight (5), Erie, J., allowed the question to be put] 

That is a nisi prius decision. What Erie, J., allowed in that 
case, Bramwell, 6., refused to allow in the subsequent case of 
Ametell v. Alexander (3). The evidence of the attorney as to 
what was taken down in his office is not admissible. 

[Sm J. Martin, C.J. Lord Campbell took the same course in 
Faulkner v. BHn^ (6) as Erie, J., did in Dear v. Knight (5).] 

Darley, Q.C., and Rogers, for the plaintiff, were not called 
upon. 

Sir J. Martin, C.J. At first I thought there was some force 
in the argument used in support of this Rule, but looking at the 
matter critically, and referring to the interpretation put upon the 
like section in the English Common Law Proceedure Act, it seems 
to me that the course taken by His Honour was the right one. 
The 11th section of our Act is in these terms. [His Honour 

(2) 5 C. R N.S. 806 ; 28 L. J. C. P. 100. (4) 30 L.T. 290. 

(3) 14 L.T. N.S. 830. (5) 1 F. & F. 433. 

(6) IF. ft F. 254. 
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read the section (7)]. The Judge has to be satisfied as to wheth^ issa 
or not a witness called by one of the parties proves hostile Russbll 
' to the person calling him; but there is no mode pointed out ^ ^ 
by the Statute by which the Judge may satisQ^ himself as to 
that fact. Ordinarily the only way to do so is by the demeanour 
of the witness, but there are other means which the Judge may 
adopt in order to satisfy himself as to whether the witness is 
hostile or not. 

The way in which His Honour did so in this case was this : — 
It appears that the witness had made a statement to the attorney 
of the party who called him, and, when in the witness box, the 
evidence that he gave was apparently not consistent with what 
was taken down as having been said by him to the attorney; the 
jury were not made aware that he had made a written statement 
contrary to the evidence which he gave in Court, but the statement 
signed by the witness was handed up to the Judge, and was then 
put into the hands of the witness, who was asked whether he had 
made a statement of that kind. The question was not put in this 
form, " Did you make a statement inconsistent with what you 
have stated here?" nor was the fact disclosed that his evidence 
was contrary to statements previously made by him. The 
Judge having heard his answer to this question, and a 
witness having been put into the box who proved that 
he did make the statement, then the Judge came to the 
conclusion that he was adverse. It seems to me that the 
materiak on which to base his conclusions were before him, 
and that the conclusion which he arrived at was a right one. 
It seems to me, apart from decisions, that the Judge was in a 
poBition to allow the cross-examination of this witness to take 
place. 

But we have three cases going further than the opinion I have 
just now expressed : Fa/uZkner v. Byrne (8), Dear v. Knight (&), 
and Potmd v. WiUon (10) ; all nisi pri/us decisions, two of Erie, J., 

(7) 20 Viot. No. 81, s. 11, enacts — "A times a statement inoonsistent with his 

party prodacing a witness • • may in present testimony, bat, Ac "— 1 OL 8iaJU 

case the witness shall, in the opinion of 247. 

the Judge, proYo adverse, contradiot him (S) 1 P. & F. 254* 

by other OYidence, or, by leave of the (9) 1 F. & F. 438. 

Judge, prove that he has made at other (10) 4 F. & F. 801. 
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and one of Lord CampbeU, C J. That being so, I think tbe Rule 
shonld be discharged. 

WiNDETEB, J. I am of the same opinion. If the Judge could 
only determine whether a witness was hostile by his demeanour^ 
it appears to me that the remedial object of the statute wouM be 
defeated by a witness of cool demeanour, such as would deceive 
the presiding Judge. The best evidence of a witness being hostile 
is that he deceives the attorney of the side which calls him as to 
the evidence which he is about to give. In this case it appears 
that the evidence was given in such a way that the jury could 
have no knowledge of what the statement was that the witness 
had made to the attorney. 

Ride discharged wUh cods. 



Attorney for plaintiff: Mullen, by Curtiss & Barry, 
Attorney for defendant : JR. Thompson, by W, M, Thompson. 



Mmrtin, C.J., 

and 
Windeyer, J. 



GIBBS AND Othebs v. Tut BANK OF NEW SOUTH WALES. 

Damages ^JfiirtpresehUUion, 

The defendant bank being in poesesrion of floor of C. K. W. nnder a bill of sale, 
the manager directed F. C. W., son of C. K. W. (but who had no interest in his 
father's mill, nor anthority to act on his behalf), to send five tons of floor to the 
plaintifb, costomers of 0. K. W. The manager filled in'a draft on the plaintiffs 
for 761, t and asked F. 0. W. to sign it in his father's name, which he did, signing 
"C. K. W. by F. C. W." F. a W. also, by direction of the manager, signed a 
telegram in his father's name addressed to the plaintiffs :—" Have forwarded 
to<Uy foor tons floor, and drawn on yon for 75/.; balance floor next week.** The 
floor was sent, and was sold by the plaintifib for 60(., against which they had a 
claim of 6L Ss, id. for commission and charges. The draft for 75/. was accepted 
by the plaintilb and paid to the bank. 

The plaintiffii brooght this action against the defendants for falsely representing 
that the bill was drawn by C. K. W., and that F. C. W. was a membw of the firm 
ol C. K. W. The defendants paid 16L into Coort. • The Jodge directed a verdict 
for 6/. 6«. id. beyond the money paid in, bot reserved leave to increase the 
damages to 60/., or to enter a verdict for the defendants. 

HMt that the bank being in possession of the floor and having dominion over 
it at the time it was sent, the plaintiffii had no right to be paid the 75/. as well ss 
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to noehrp the money for whieh the floor wm boM, and that therefore the verdict 1883 

should not be entered for the plaintiffii with 60L damages. 

HM also, that the plaintiffii, being oat of pocket to the amount of QL &?. 4d., ^^^ 
they should retain the rerdiot given for that amonnt. Bank or 

Nhw Sooth 
Wales. 
DbclaeatiON. Qibbs, Bright and Co. sued the Bank of New 

South Wales for that the defendants, by repi^esenting and pro- 

coring one F.C. Weifert to represent to the plaintiffs that a certain 

Inll of exchange, purporting to be drawn by C. E. Weifert and 

F. C. Weifert, and directing the plaintiffs to pay to the order of 

the defendants the sum of 75{., was drawn by the firm of C E. 

Weifert and Son, and that the said F. C. Weifert was a member 

of the said firm of C. K. Weifert and Son, induced the plaintiffs 

to pay to the defendants the said sum of 762., whereas tite said 

bill was not drawn by C. E. Weifert and Son ; and the said 

F. C. Weifert was not a member of the said firm ; and the name 

C. K Weifert was not in the handwriting of the sai<l C. E. 

Weifert, but was written by the said F. C. Weifert, who had no 

authority from the said C. EL Weifert to subscribe his name to 

the said bill^ all of which matters the defendants at the time of 

making the said representation had full knowledge, whereby, &c. 

Plea: Payment into Court of 162. Issue thereon. 

The action was tried on 18th June, before Windeyer, J., and a 

juiy of four. 

It appeared that C. E. Weifert carried on business at Burrowa 

as a miller, under the name of C. E. Weifert and Son. On 27th 

May the bank was in possession of flour at C. E. Weifert's mill, 

under a bill of sale, C. E. Weifert being then absent at Coota- 

mundra. F. C. Weifert, his son, but who himself had no interest 

in his father's business, nor authority to act on his behalf, went to 

the manager of the defendant bank and told him that a carrier 

was there to load flour, and asked him where he was to send it. 

The manager told him to send it to the plaintiffs, who were 

customers of C. E. Weifert and Son : he then filled in a draft on 

the plaintiffs for 752., and asked F. C. Weifert to sign his father's 

name and his own, which he did, signing "C. E. Weifert by F. C. 

Weifert." The manager then wrote a telegram addressed to the 

plaintiflb in these words, " Have forwarded to-day four tons flour, 

and drawn on you for 75Z.; balance flour next week," and 
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^^^ F. C. Weifert signed his own name and his father's to the 
GiBBs telegram. 

Bank of The flour, four tons, was sent to the plaintiffs and was sold bj 

^ Walm!^^ them for 60?. The freight, charges and commission owing to the 

plaintiffs on the consignment amounted to 62. 6s. 4ed. The draft 

for 752. was received by the plaintiflb, honoured by them, and 

paid by them to the bank. 

The plaintiflb believed that the telegram and draft were signed 
on behalf of their customer, C. K Weifert 

On these facts being proved, the Judge refused to receive 
evidence as to the state of the accounts between the plaintiflb and 
C. K Weifert, and directed a verdict to be entered for the plain- 
tiffs with 62. 6s. 4d damages, reserving leave to the plaintiffs to 
move the Court to increase the damages to 602., and to the 
defendants to move to enter a verdict for thenu 

A Rule nisi having been granted pursuant to this leave 
reserved, 

Pilcher ((7. B, Stephen with him), for the plaintifis, moved to 
make the Rule absolute to have the damages increased to 602. 
Weifert and Son owed us 752. 13s. 7d on their general account, 
after credit is given for the sale of the flour. 

[Sm J. Mabtin, C. J. The flour could not have been sent away 
without the consent of the bank; they had dominion over it 
What has the bank to do with your book debt ?] 

The declaration states that the bank obtained our bill by 
fraudulent representations; and they have paid money into 
Court How can a wrongdoer refuse to pay money which he 
has acquired by fraud, because the person wronged has received 
the goods? 

[Sm J. Martin, C. J. How can you say that you have lost 752., 
if you have received flour and money of that value?] 

It does not lie in the mouth of the bank to say that the goods 
are not Weifert and Son's when we have altered the state of our 
accounts with our customer. Suppose the plaintiffs had sold the 
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floor and refused to meet the Wl, the bank could not have sued 1883 
for the price of the flour, because it was Weif ert and Son's. gibbs 



V. 

Bank OF 



Mamiing {Barley, Q.C., with him), for the defendants, moved ^^^^ 
to have the verdict entered for the defendants. 

Sib J. Mabtin, C.J. In this case Weifert and Son were 
millers, canning on business at Burrowa. They were in the 
habit of sending flour to the plaintiffi in Sydney, with whom 
they appear to have had various transactions, in the course of 
which they became indebted to the plaintiffs. On the 27th of 
May last year, they were indebted to the defendants also. I 
gather from the report of His Honour who presided at the trial, 
from the statement of counsel, and from the evidence taken 
together — because it seems that everything that was stated at 
the trial was not taken down — from these various sources I 
gather that not only were Weifert and Son indebted to the 
defendants, but the bank had a bill of sale over all their property 
<Hi the day mentioned, and were in possession of the flour, and in 
a position to prevent any of it from being removed without their 
consent. 

That being the position of affairs, a son of Weifert, who swore 
that he was not a partner in the firm, obtains permission from 
the officials of the bank to send five tons of this flour, over which 
the bank had dominion, to the plainti£b. Four tons only were 
sent, and a telegram was despatched in these terms: — " Have 
forwarded to-day four tons flour, and drawn on you for 7ol. ; 
balance next week.— (Signed) C. E. Wsifebt and Son." The 
four tons of flour were transmitted in this way to the plaintiffs 
in Sydney, who sold it for U02. The other ton was not sent to 
the plaintiflb at alL The bill drawn on the plaintiffs for the price 
of the flour, 752., was paid by them to the bank, to whom 
Weifert's son had given it. Afterwards it turned out that the 
person who sent the telegram was not authorised to send it, ajid 
the person who signed the draft was not authorised to draw it. 
The plaintiffii then sued the defendants for the money which they 
paid on this bill, which the defendants represented to have been 
drawn by Weifert and Son, and they alleged that they had lost 
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^^^ 75?. by the misrepresentation, which sum they sought to recover 

Odbb in this action. It turned out that they did not lose the 752., but 

^^ or received 60L for the flour — not flour which belonged to Weifert 

^ wJS[™ *"^' ^"' ^"* ^^^^ which the bank had dominion over, and they 
also received lol, which the defendants paid into Court — ^making 
altogether 751. — on the assumption that the payment of this 
amount would recoup the plaintiffs for the money paid by reason 
of the misrepresentation. Over and above the 602. and the 15I.| 
it appears that charges were paid by the plaintiflb which, coupled 
with their commissicm, came to 61. 6a. 4d.; and at the trial, on 
the ruling of His Honour, a verdict was returned for the 
plainti£b, not for the 762., but for the 62. 6a. 4d. On that state 
of affairs each of these parties move to enter a verdict for them 
— the plaintifls so moving on the ground that the circumstances 
showed that they were entitled to the whole 762. They say that 
this sum was purely and simply a receipt by the bank of money 
acquired by their own misrepresentation. If that were so, they 
would be entitled without any question to the 762., because there 
is no pretence by the bank that they could retain a shilliug of it. 
But the plaintiffs have got 602., the proceeds of the flour 
mortgaged to the bank, and the remaining sum of 162. was paid 
into Court. I think, therefore, that tiie Rule obtained by the 
plaintiffs should be discharged. 

As to the Rule obtained by the defendants, it is plain that 
the plaintiffs should be placed in exactly the same position as if 
the representations had not been made : and being out of pocket 
62. 68. id., over and above the 762., they must have a verdict for 
that sum. The plaintiffs ought not to be prejudiced by reason of 
this wrong, which the defendants admit to have be^i done thenu 
I think the verdict was right. 

WiNDSTEB, J., concurred. 

Rvlea diaoharged, vnthatU cods. 

Attorneys for the plaintiffs: Norton, Smith, Westgarth A 
Sanders. 

Attorneys for the defendants: AUen A Alien. 
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JONES AND OraxRS v. BARTON. 1883 



Prkidpal and ageni— Wrongful impounding by d^endani's servant, j[^g^ g. 

Defcnduit aent his Mrrant 0. with some cattle to his station, and told htm to Martin, CJ,, 
impound, on his amval, any strange cattle he found there. 0. impounded the and 

pUuntifit' cattle, which were not on the defendant's land. Verdict for the W%ndeye7\ J. 
plaintiffs. 

Held, that as G. had not acted wilfully, but had by mistake^ in carrying out the 
orders given him by the defendant, taken the cat^e when not trespassing, the 
defendant was Hable for his acts. 

Declaration:^ — That the defendant seized and took the 
plaintifis' cattle, and drove them negligently for a long distance 
and impounded them. 

Fleas : — 1. Not guilty. 2. That because the said cattle were 
trespassing upon the defendant's lands, the defendant, by his 
servant, seized and took them as trespassmg for the purpose of 
impounding them, and drove them to the said public pound 
nearest, &c. Issue thereon. 

At the trial on the 19th and 20th June, before Windeyer, J., 
and a jury of four, it appeared that the defendant sent a lot of 
cattle in charge of a man named Corcory to a station of his on the 
Queensland border, called Carrapundy, giving Corcory instructions 
to impound any strange cattle he found on Carrapundy. Corcory 
impounded the cattle, and the main issue in the action was 
whether the plaintiffs' cattle were taken off Carrapundy or not. 
From Corcory's evidence, given on behalf of the defendant, it 
appeared that when he arrived with the defendant's cattle in the 
neighbourhood of the Clear Lakes, he went with a man named 
Hedley to Carrapundy to see if there was enough water to take 
the cattle on. He said: — "I went down south about two miles 
from the border with Hedley and saw some cattle (the plain- 
tiffs'). We rounded them up and started back with them to 
the Clear Lakes. I had received instructions fi^m Bairton 
to impound cattle on his land." They drove these cattle, 
which were the defendant's, to the pound, and- this was the 
seizing and impounding declared on. In cross-examination, it 
appeared that Corcory had no map of Carrapundy, but that he 
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1888 bad the shape of the block and the number of the pegs, and that 
J0NB8 h® ^^ been there before. He said : — '* Hedley did not tell me at the 
time I seized the cattle that they were not on Carrapundy; when 
I saw the cattle I told Hedley it was Carrapundy. I told him it 
was Carrapundy when I struck the 179th peg. We turned off at 
that peg. I could see three or four miles along the boundary 
then. The figures 179 are marked on the peg. Hedley did not 
say: — ^^ You are not on Carrapundy/ and I did not say, 'Mind 
your own business.'" 

Walter Hedley, called for the plainti£fs, in reply, said : — " We 
went to the 160th peg; we rounded up a mob of cattle there. • . 
When he saw the cattle I asked Corcory was this Barton's country, 
he tdid me to mind my own business : I asked because I thought 
we had not gone far enough to Barton's country, and I told him 
so: he gave me peg 176 as the beginning of Barton's country, 
Carrapundy." 

Verdict for the plaintiffs. 

Pilcher now moved for a Bule nid for a new trial on the 
grounds that the verdict was against the evidence, and that the 
plaintiffs' evidence showed that if the impounding was not from 
the defendant's run of Carrapundy, the seizing of the plainti£&' 
cattle was a wilful trespass by the defendant's servant, for which 
the defendant was not liable in law. 

If instructions are given to a servant to impound from Blackacre 
would the master be responsible if his servant were to impound 
fromWhiteacre? 

[Snt J. Martin, C. J. Is not the principle of this case the same as 
in Brockstayne v. Smith (1)? This case is like where persons are 
apprehended by railway officials, who have instructions to take 
into custody all persons offending against by-laws.] 

Corcory must have known that he did not take the cattle off 
Carrapundy. 

Martin, C. J. In this case the defendant is the owner of a run 
named Carrapundy, and the plaintiffs were the owners of a run in 

(1) 3 N.S.W. L.R. 275. 



Babton. 
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the neighbouring colony of Queensland just across the border, 1333 
where they had a quantity of cattle. In this state of things the j^^^^ 
defendant sent one Corcory, in company with a man named ^ v. 
Hedley, with some cattle to put on his run. In addition to the 
instructions given to take these cattle there and put them on the 
run, Corcory was told that if he found any strange cattle on 
Carrapundy he was to impound them; he was also provided with 
a plan showing the boundaries of the run. Tliese two persons 
took the cattle, and, when near the station, Corcory found some 
strange cattle in that part of the country, and seized them for the 
purpose of impounding them — ^Hedley being present, and express* 
ing some doubt about the propriety of this proceeding. The cattle 
were taken to the pound, and there was evidence that they were 
damaged and depreciated in value by being so impounded. For 
this the plaintiff brought this action of trespass, alleging special 
damage. The defendant pleaded not guilty, and that the cattle 
were impounded when trespassing on the defendant's land. At the 
trial there was evidence that these cattle were not taken upon 
Carrapundy at all, but there was also evidence to the contrary that 
the cattle, when seized, were trespassing on defendant's land. 
There was thus contradictory evidence, and the jury, having 
found for the plaintiffs, must have held that these cattle were not 
taken from Carrapundy. Corcory said they were on that station, 
and that his instructions having been to impound cattle if found 
there, he consequently impounded them, and he says that he did 
so in exact pursuance of his employer's orders. 

The principle applicable to this case is laid down by lAtttedale, 
J., in Oregory v. Piper (9 B. & C, 594). No doubt, if the evi- 
dence had shown that this man, while not taking the cattle from 
Carrapundy, had seized them on another place for some purpose 
of his own, the verdict could not stand, and that is what His 
Honour told the jury. Having been instructed to take only 
cattle trespassing on Carrapundy, if Corcory had wilfully acted 
otherwise the verdict ought to have been found for the defendant, 
and the jury were told so ; they could only have found the verdict 
which they did find, on the ground that the cattle were taken in 
error, and not wilfully from land not the defendant's. The rule 
must be refused. 
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Barton. 



WiNDEYEB, J. I am of ihe same opinioiL I distiiictiy told (he 
jury that the defendant could not be held answerable if the 
servant sent by him to take possession of the station impounded 
these cattle to serve any purpose of his own, but that if he had 
impounded them in the honest intention of following ont his 
orders, but took them from the wrong place, his master was 
answerable for such negligence. There was evidence before the 
jury that the defendant's servant had not done it wilfully to 
serve his own purpose. 

RvU refused. 



Attorneys for defendant : Iceton d; FaUhfvU. 



Aug, 7. 



SMITH AND Othkbs v. PASSMORE and Another. 
Quaraniu—AmbiguouB exprestUmi — Parol 



Martin^ C.J., 

^^^ Action on a guarantee. Defendants' testator signed the following written 

Windeyer, J. gmurantee : — ** Smith's Whar^ King-street, Sydney, 28th Jane, 1881, 3000 
* pitchers at 458. a hundred. Memo, for W. H. &nith and Sons. I hereby 

gaarantee the payment of blnestone pitchers nsed by Mr. M'Grath for the Market- 
street yards delivered by ns — e7(. lOf." Evidence was given that M'Grath, on 
13th Jane, bought from the plainti£Gi 9000 pitchers at 46s. On 24th Jane, wheo 
300 had been delivered, the plaintiff refused to deliver any more. On 28th June 
the plaintiffs' managing derk wrote out the guarantee, and defendants' testator 
signed it. Verdict for the plainti£Gi, damages 67t lOt. 

Heidf on motion for a new trial, that the words " used" and " delivered" in the 
guarantee were applicable to the pitchers to be delivered as weU as those already 
delivered, and that the oral evidence was admissible to explain the sarroanding 
circumstances in order to arrive at the meaning in which these ambiguoua expres- 
sions were used. Such evidence showed that the intention of the parties was to 
guarantee the payment of the whole 3000 pitchers ; but as there was nothing to 
show that the guarantee was given for the whole 3000 in order to obtain deliveiy 
of the 2700 not then delivered, there was no consideration for the prioe of the 
300 already delivered. Rule discharged, without costs ; but the verdict reduced 
to 60/. 16«. 



District C!ourt Appeal. The action was brought by Howard 
Smith and Sons, against the executors of the will of Edward 
Bobertson, on the following written guarantee: — 
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" Smith's Wharf, Kiog-8treet, I333 

Sydney 28th June, 1881. 

aOOO Pitchen «t 4Bs. ^hundred. SiOTB 

Memo, for W. H. Smith and Sou. «. 

I hereby guarantee the payment of bluestone pitchers used by Mr. Passicoki* 
M^rath for the Market-street yards delivered by us. 

Edward Bobkrtson. 

fni lOf." 

Evidence was given at the trial that M'Qrath, by a verbal 
order, given 13th June^ 1881, bought from the plaintiffii 3000 
bluestone pitchers, at 45a. per hundred. On 24th June, when 300 
pitchers had been delivered to M'Grath, the plaintifis refused to 
deliver any more. On 28th June, the plaintiffs' managing clerk 
wrote out the guarantee on which the action was brought, and 
Robertson signed it. Neither M'Grath nor Robeiison had paid 
for any of the pitchers ordered. 

Verdict for the plaintiffi, damages Q71. 108. 

On 4th May, 1883, the defendants obtained a Bule nisi to enter 
a verdict for them or for a nonsuit on the following grouuds : — 
1. That the alleged guarantee was not valid, inasmuch as it shows 
ODly an executed consideration. 2. That evidence ought not to 
have been admitted to vary or explain the guarantee, it being 
clear and unambiguous in its terms. 3. That the evidence showed 
no consideration, inasmuch as a binding contract for the sale and 
delivery of the pitchers had been entered into before the guarantee 
was made. 4. That as it appeared by the evidence that some 
pitchers had been delivered when the guarantee was given to 
which it could refer, the terms of the guaiantee could not be 
varied by evidence that other pitchers had not been delivered. 

C, B. Stephen now moved to make the Bule absolute — In 
Raikes v. Todd (1), the consideration stated in the guarantee was 
such as the plaintiffs here contend for, viz., for past and future 
advances, and it was held in that case that the consideration did 
not sufficiently appear. Patteson, J., says : — *' If the guarantee 
were merely for future advances, then such future advances 
might be x^nsidered as the consideration for the guarantee ; but 
that does not apply to a guarantee comprehending also past 
advances." In Bainbridge v. Wade (2), in which Bailees v. Todd (1) 

(1) S Ad. It EIL 4S6. (2) 16 Q.B. S9. 
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1883 is explained, no money was due at the time that the guarantee was 

gj^j^^ made, and there the guarantee was held good. The guarantee in 

V* AUnutt y. Ashenden (3) was for ''wines and spirits to the amount 

Passmork. 

of 100{./' there being at the time of giving the guarantee an 
existing account between the parties, by which it appeared that 
the person giving the guarantee was indebted to the other in a 
less sum than 100^: and the guarantee was held not to extend to 
future supplies. In CoUxmrn v. Dawson (4) the guarantee was for 
''iron received/' and the consideration was held to be a good one; 
but that decision went on the contract contained in three docu- 
ments, which were read together. The judgment of CresireU, J., 
was based on that reason; he says that the words "as annexed* 
probably mean " as I have already mentioned in my letter on the 
other side." 

[Sib J. Martin, C. J. The Court said that they could decide 
without these letters.] 

Jervis, C. J., says so, and that he would admit parol evidence to 
explain the meaning of the words " for iron received," but it was 
a mere dictum, and not necessary to the decision. 

[WiNDETEB, J. By inference from the terms of his judgment, 
WiUiams, J., would have allowed parol evidence.] 

We do not dispute that parol evidence would be admissible to 
explain an ambiguity, but here there is no ambiguity. 

[WiNDETEB, J. The price of 3000 pitchers is mentioned, 67^. 
lOa; does not that create an ambiguity? Is not Steele v. Eoe (5) 
against your contention?] 

The word " used ** cannot refer both to a past and a future 
delivery. 

Darley, Q.C. (Bruce Smith with him), for the plaintiffs, showed 
cause — T^is case is on all fours with Oolboum v. Datuaon (4). 
The guarantee ought to be read thus : — " I hereby guarantee the 

(3) 5 M. & G. 892. (4) 10 C.B. 765. (5) 19 L.J. Q.B. 89. 
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payment of 3000 pitchers at 45s. per hundred, amounting to Q71. 1888 
10«., used by Mr. M'Qrath." smith 



[Sib J. Martin, C J. There is no reference in the guarantee to 
any contract by the plaintiffs to deliver pitchers to M'Qrath.] 

We are entitled to show by parol evidence 'the position of the 
parties at the time of the execution of the guarantee, and from 
this it appears that the 3000 pitchers mentioned were to be 
delivered by the plainti£&; in order to make up that number, the 
guarantee must be taken to cover the pitchers delivered as well 
as those to be delivered. But without any parol evidence, looking 
at the whole number of pitchers mentioned in the guarantee, and 
the price, the past as well as the future delivery must have been 
intended to be covered. 

Stephen in reply — Counsel for the plaintifl^ are tiying to make 
a contract for the parties. 

[Sm J. Martin, C.J. The Court is with you in thinking that 
the guarantee does not apply to the 300 already delivered.] 

The document cannot refer to pitchers to be delivered, when 
there were some already delivered, to which the words "delivered" 
and ''used" could be applied. 

[Sir J. Martin, C.J. How do you explain the mention of the 
3000, when there were only 300 delivered ?] 

It is like the case where 1000^. has been guaranteed and only 
100{. advanced: AUnutt v. Ashenden (6), where Ti/ndcd, C.J., 
says (p. 397) : — " By ' account,' I understand the parties to mean 
some account contained in some ledger or book; and the case 
shows that there was such an account existing at the time. The 
natural construction of the guarantee therefore is, tiiat it relates 
to the account." 

[Sir J. Martin, C.J. In that case there was nothing incon- 
sistent with the view that the consideration was a past one.] 

(6) 6 M. It O. 392. 
HJ5.W.R., VoL IV., Law. T 
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1883 The words of the guarantee, " bluestone pitchers, used by Mr. 

gjjj^ M'Qrath for Marketnstreet wharf, and delivered by us," are only 

^ ^' words of identification. The intention which it is sought to attri- 
Passmorb. ^ 

bute to the parties is wider than any construction which can be 
put on the document, and therefore does not explain the allied 
ambiguity. 

Snt J. Martin, C. J. The plaintiflb sued the defendants in the 
District Court on a guarantee made by their testator, and addressed 
to the plaintiffs, which runs thus: [His Honour then read the 
guarantee.] These words, that is to say, the word " used" and 
the word ''delivered," would no doubt, under cei-tain circum- 
stances, apply to things already used and things already delivered, 
and the natural interpretation, nothing beiog looked to but the 
paper itself, would be that they referred to a past transaction, 
and that would be their grammatical construction. But there 
are numerous authorities to show, with reference to guarantees 
containing expressions which are capable of two interpretations, 
that oral evidence of the surrounding circumstances may be given, 
in order to arrive at the sense in which these ambiguous expres- 
sions were employed. 

The words " used" and " delivered" are applicable to things 
already used or delivered, as well as to things to be used or 
to be delivered, and the question is in what sense were these 
terms used in the present case. If they related to things already 
used and already delivered, there is an end of the guarantee, there 
being no consideration to make it binding on the defendants. But 
the oral testimony discloses thb state of facts — ^that M'Qratb, 
having a contract for the performing of certain works for which 
he required 3000 blue-metal pitchers, bought them from the 
plaintiffs; the plaintiffs delivered 300, but, having doubts whether 
M'Qrath could pay for them, they refused to deliver the rest In 
that state of things, 300 of the pitchers having been delivered 
and 2700 remaining to be delivered, M'Qrath brought Robertson 
to the plaintiffii, and this document was signed by Robertson in 
the plaintifib' office. 

I have no doubt that it was the intention of the parties to 
guarantee the payment for the whole 300 then actually delivered 
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as well as for ihe 2700 to be delivered, because the words '* 3000 1883 
pitchers at 45 shillings a hundred" are written across the docu- smith 
inent, and at the bottom is the price, 672. 10a. I have no doubt 
that the oral testimony given showed that that was intended. 
But there was no consideration for the guarantee of the payment 
of the price of the 300 then delivered, because there is nothing 
to show that the guarantee was given for the whole 3000, in 
order to obtain delivery of the 2700 withheld. There is, how- 
ever, a guarantee for those to be delivered, and the oral testimony 
is used, not to add to the contract, but to explain the meaning of 
ihese two words, and cannot go beyond that. It cannot make the 
guarantee effective to cover the pitchers already delivered. The 
ease of Colboum v. Dawson (7) is sufficient to warrant the 
conclusion to which I have arrived. I think the verdict for the 
whole amoxmt given cannot stand; the price of the 300 pitchers 
must be deducted. The Bule must be discharged, but the verdict 
should be reduced from 672. 10a. to 602. 15a. 

WiNDETEB, J. I am of the same opinion. It is quite clear 
from the case of Bainbridge v. Wade (8) that the meaning of the 
words may be explained by the situation of the parties at the 
time that the contract was made. The effect is not to make a 
different contract for the parties, but to explain the contract which 
they have made. Looking at the evidence given, it seems to me 
that the person giving the guarantee intended it to apply to the 
goods to be delivered and no further. 

RtUe discharged, without costs. Ver^ 
diet to be reduced to 601. 15a. 

Attorneys for plaintiffs: Bull Js Bull. 

Attorneys for defendants: Gannon Js McLaughlin. 

(7) 10 CB. 765. (8) 16 Q.B. 89. 
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18S3 CURRAN x\ FERRIER. 



A%ig, 8. TrtspvM^LaiMoTd and tenarU-^JRigJU of tenant to go on landlord's premi9e$ to 

dose a door. 
Martin, C.J., 

and TrespMft to land. The plamtifT leased certain cellars and a passage to Una 

Windeytr^J, defendant. On one side of the passage was a door standing in a recess in the 

waU. The recess was part of the premises leased to the defendant, bnt the door 

opened into and was hung on premises in the occopation of the plaintiff. The 

trespass complained of was the closing of the door by the defendant. There mm 

evidence that the door could not be closed without going on or reaching over the 

plaintiff's premises. Verdict for the plaintiff. 

Hdd, that whatever rights the defendant might have had of blocking np the 
doorway, he was not entitled to go on to the plaintiff's premises in order to aha^ 
the door. 

* 

Trespass to Land. Pleas: Not guilty; not possessed; 
justification by entry under a lease \ and leave and license. 

At the trial on 21st March last, before Windeyer, J., and a 
jury of four, it appeared that, by indenture dated 9th November 
1880, Joseph Walker leased to the defendant ''all those premises, 
being the cellars of Temple Court, situated in King-street, 
Sydney, together with all rights and appurtenances thereto 
belonging or usually held and enjoyed therewith, for a term of 
nine years.'' The defendant covenanted that "the lessor, his 
executors, administrators or assigns, or his or their agents, 
surveyors or workmen, may at all reasonable times during the 
said term enter upon the said premises to inspect the same." 

On the 5th October, 1881, Walker sold his reversion to the 
plaiutiff. 

Part of premises leased was a passage leading to closets used 
by the defendant. On one side of the passage was a door 
standing in a recess in the wall. The recess was part of the 
premises leased to the defendant, but the door opened into and 
was himg on the premises of the plaintiff. When the defendant 
took possessioii, two bolts were on the door, one on each side. 
There was evidence that the door could not be closed wiUiout 
going on to the plaintiff's premises or reaching over his land. 

The plaintiff claimed a right to have the door open in the 
morning, to have his premises aired and cleaned ; and the acts of 
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trespass for which the action was brought was the dosing and 1883 
bolting of the door by the defendant Curran 

The jury found for the plaintiff, with nominal damages. Fermek. 

On 1st May, 1883, the defendant obtained a Rule nisi for a 
new trial, on the grounds (inter alia): — 1. That there was no 
evidence that the rights reserved by Walker were trans- 
mitted to the plaintiff. 2. That the plaintiff could not in the 
present action take advantage of any rights reserved by Walker. 
3. That the verdict was against evidence. 

Darley, Q.C. (JPring with him), now moved to make the Rule 
absolute — No right over the premises leased can be reserved 
tmless by a re-grant, as in a mortgage where the covenant for quiet 
enjoyment contained in the instrument itself operates as a re- 
demise. A right reserved in a lease would only have the same 
effect as a parol license, and, not being coupled with an interest, 
maybe revoked by the tenant: Wood v. Leadbitter (1). The 
door has been wrongfully opened — ^we were entitled to shut it 
The door forms the boundary of the defendant's premises as much 
as if it were a wall ; if the plaintiff has a right to open the door 
he would be justified in pulling down a wall. We might have 
placed an obstruction on our land. 

[Sib J. Martin, C.J. The question is whether the defendant 
had a right to go on to the plaintiff's land in order to close the 
door.] 

If a person takes my goods, and places them on my land, I have 
a right to enter on his land and re-take my goods : Patrick v. 
Colerick (2). 

[Sib J. Martin, C.J. That is a different thing altogether. By 
closing the door you put an obstruction on his premises.] 

Take the case of a room in an hotel ; would the landlord have 
a right to keep the door of a customer's room open simply because 
it i^ hung on the landlord's premises ? The right which it is said 
Walker had does not run with the reversion. 

(1) 13 M. k W. 838. (2) 3 M. & W. 483. 



282 CASES AT LAW. [N. S. W. R. 

1883 C. B. Stephen, for the i laintiff, was not called upon. 

GURRAN 

^' Sm J. Martp:, O. J. In this case the pUuntiff let certain pro- 

perty to the defendant, described as the cellars of Temple Court, 
situated in E'ing-street in this city. At one comer of this place 
a closet was erected, approachable by a passage through the rest 
of the property leased; on one side of the wall of the passage, 
which is the main wall of the building, was a doorway, and the 
door was on the side of the wall opposite to the portion leased to 
the defendant ; in other words, on the side of the wall and on the 
premises occupied by the plaintiff and in hb possession. This 
doorway the plaintiff desired to have opened for the purpose of 
affording light and air to certain other closets in a passage dose to 
it. The defendant insisted that there was no right in the plaintiff 
to keep this doorway open, and that he had a right to keep it 
open or closed at his own pleasure. 

I go the whole length of Mr. DoHey^s argument, in which he 
contends that in order to show a right of that kind in the lessor 
it should appear that the right was reserved; the mere fact that a 
lease has been executed by the parties is not sufficient to establish 
a right of that kind : it must be shown that there is a reservation 
of the right in the lease itself. The question remains whether 
the defendant has shown that he has a right to close this door in 
the way attempted by him, which was this : — ^This doorway being 
on one side (the plaintiff's side) of the wall, instead of blocking it 
up, or putting a doorway on his side, or building a thin wall, he 
goes on to that portion of the premises which is in the occupa- 
tion of the plaintiff and there does some work — fastens up the 
door — for it was necessary for him to go on to the plaintiff*s 
premises to do what he has done. I do not see that he had a 
right to do anything 6f that kind : it was not necessary for the 
purpose of blocking up the doorway to go on to the plaintiff's 
premises and interfere with the door, which was on the part of 
the building occupied by the plaintiff. On that ground I think 
the verdict was right. 

WiNDEYER, J. I am of the same opinion. At the trial before 
me the action seemed to me a foolish one, and one that ought 
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to be compromised, but the parties could not come to any 
settlement. I was then asked to nonsuit on the ground that there 
was no evidence of any trespass. I could not say, however, that 
there was no evidence, and, as these parties were standing on 
their strict rights, I left the case to the jury. I think for the 
reasons given by His Honour that the verdict cannot be disturbed. 

RvZe discharged, with coats. 

Attorneys for'plaintiflf: Coonan & Ryan, 

Attorneys for defendant : Shorter, Fitzgerald <fe Asher. 
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MOORB V. SUTTOE. 

At^on en covenant in mortgage deed^Agreement /or subeiUuUon qf teeurities^ .. . 'Z~Z~ 

CondUUnu not perfomud^EquitabU plea. -«aitm,^U J., 

Crocs Demnrren. Declaration. 1. On ooyenant in mortgage deed of 10th Windeyer,J, 
December, 1878, of T. and W. fitations. 2. On covenant in mortgage deed of 10th 
Joly, 1879, of the same stations. 

2rd plea, on equitable grounds as to the first count that after the execution of 
the deed of 10th December, 1878, an arrangement was made between the plaintiff 
and defendant and the SheUeys tiiat the defendant should seU W. to the Shelleys 
for 90002,, and that the plaintiff should, on certain matters being performed by tlie 
defendant and the Shelleys, accept from the Shelleys a mortgage of W. to secure 
the sum of 5000^, and should to that extent release the defendant from his debt 
under the covenant in the said deed of 10th December, and should, on the receipt 
of 3000^ from the defendant, release and convey T. and relieve the defendant from 
an liability in respect of the said covenant; and in part performance of the said 
agreement the Shelleys, at the request of the plaintiff, mortgaged W. to the 
defendant by deed of 5th July, 1879, and the defendant, at the request of the 
plaintiff, sub-mortgaged W. to the plaintiff by deed dated 10th July, 1879, which 
is the deed sued on in the second count. And the defendant was always ready and 
willing and offered to pay to the plaintiff the said sum of 30002. for the release of 
T. and all liability in connection therewith ; and all other matters agreed to be 
done by the defendant and the Shelleys were duly performed. And the defendant 
sud that the execution of the indentures of 5th and 10th July, 1879^ and the 
agreement by the plaintiff to accept the said 3000/. as and for payment of T., was 
by the agreement of all parties substituted for the covenant in the indenture 
sued on. 

4th plea to the second count, on equitable grounds, that the defendant was 
induced to execute the indenture of 10th July, 1879, by the plaintiff fraudulently 
pretending and representing that upon such execution by the defendant and upon 
the transfer of a certain selection to the plaintiff, and upon the payment of 30002., 
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1883 ^^^ plaintiff would cancel the indentores of lOth December, 1878, and 10th July, 
1879, and would accept a mortgage of W. direct]from the Shelleys, and would re- 



MooBB convey T. to the defendant and release him from all liabilities in respect of the 

„ ^' said indentures. And the plaintiff did not intend to carry out the said agreement 

ounOB. ^^ ^^ ^^^ ^£ ^ making it, or at any other time. And although the defendant 

executed the indenture and transferred the ^selection, and offered to pay the 

3000Z., yet the plaintiff refused in any way to carry out his promise, but on the 

contrary, immediately upon the said {execution, took possession and still remains 

in possession of the said station. 

Demurrer and joinder in demurrer. 

Held, that on the pleadings the covenant to pay was not to be got rid of except 
the 3000^. was paid, and that the defendant would not be entitled in a court of 
equity to relief against the effect of that covenant unless he paid the money to the 
plaintiff or into Court, and that for this reason the pleas were both bad. 

Cross Demurrebs. The declaration stated: — 

1. That Frederick Henry Moore sued Hylton B. Suttor for that 
the defendant by an indenture of mortgage of Tomanbil and WaUa 
Walla Stations, dated 10th December, 1878, made between the 
defendant, of the one part, and James Blackwood, since deceased, 
and the plaintiff, of the other part, covenanted that he would, on 
demand in writing to be made by the plaintiff and delivered to 
the defendant (as specially provided), pay to plaintiff the sum of 
70002. and further advances, together with costs and charges 
therein specified, and with interest at the rate of 9 per cent, per 
annum. Averment, that the plaintiff, during the continuance of 
the said mortgage security, advanced and became liable to 
advance divers large sums of money for and in respect of the 
matters aforesaid. Averment of performance of all conditions 
precedent. Breach: That the defendant has not paid or caused 
to be paid to the plaintiff the said sum of 7000^., nor the other 

- sums advanced, nor interest. 

2. That the defendant, by indenture of mortgage, dated 10th 
July, 1879, made between the defendant on the one part and James 
Blackwood and the plaintiff on the other part, covenanted with 
the plaintiff that he would on demand in writing, to be made by 
the plaintiff and delivered to the defendant (as specially provided), 
pay to the plaintiff the sum of 82742. 3a. 2d,, and the further sum 
of 2150Z. 4i8. 8c2., and further advances, with costs and charges, and 
interest at the rate of 9 per cent, per annum. Averment, that 
during the continuance of the said mortgage security, the plaintiff 
advanced to the defendant divers laige sums of money in respect 
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of the matters aforesaid. Averment of the performance of all 1883 
conditions precedent. Breach : That the defendant has not paid mooke 
or caused to be paid to the plaintiff the said two sums of 8274Z. 
3a 2d. and 2150{. 4^. 8d., nor the other sums advanced, nor in- 
terest, and the whole of the said sums and interest remains unpaid. 
Pleas : By the 3rd plea the defendant, as to the first count, for 
relief on equitable grounds, said : — That, after the execution of 
the said alleged deed, an arrangement was made I)^ and between the 
plaintiff and the defendant and two persons of the name of Qeorge 
W. Shelley and Rowland Mansfield Shelley, whereby it was 
agreed that the defendant should sell to the said Qeorge W. 
Shelley and Rowland Mansfield Shelley his said station or run, 
Walla Walla, with certain sheep then depasturing thereon, at or 
for the price or sum of 90002., and that the plaintiff should, upon 
certain matters then agreed upon being performed by the 
defendant and the said George W. Shelley and Rowland Mansfield 
Shelley respectively, accept from the said George W. Shelley and 
Rowland Mansfield Shelley a mortgage of the said Walla Walla 
run with the said sheep thereon, and certain other sheep, to secure 
the sum of 50002., part of the moneys then owing by the 
defendant to the plaintiff on the covenant sued on and further 
advances, and should to that extent release the defendant from 
his debt under the said covenant now sued upon, and should also 
upon the receipt of the sum of 30002. from the defendant release 
and convey to the defendant his said station called Tomanbil, and 
release the defendant from all liability of what kind soever in 
respect of the said alleged covenant. And the defendant says 
that in part performance of the said agreement the said George 
W. Shelley and Rowland Mansfield Shelley, at the request and by 
the direction of the plaintiff, executed in favour of the defendant 
a certain mortgage bearing date the 5th July, 1879, over Walla 
Walla and the said sheep aforesaid. And the defendant at the 
request and by the direction of the plaintiff then executed a sub- 
mortgage dated 10th July aforesaid of the said premises in favour 
of the plaintiff, which is the said deed sued upon in the second 
count herein. And the defendant further says that he was 
always ready and willing, and offered to pay to the plaintiff the 
said sum of 30002. at and for the release of Tomanbil and all 
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1883 liability in connection therewith ; and all other matters agreed 
Moors ^ ^ ^one by the defendant and the said George W. Shelley and 
SuTTOR I^'^lft^d Mansfield Shelley were duly performed. And the de- 
fendant says that the execution of the said indenture of the 
said 5th and 10th days of July respectively and the agreement 
by the plaintiff to accept the said SOOOl. as and for payment of 
Tomanbil aforesaid was, by the agreement of all parties, sub- 
stituted for the covenant in the indenture herein sued on. 

4. And for a fourth plea, the defendant, as to the said 2nd 
count, further, for relief on equitable grounds, says that he was 
induced to execute the said indenture of the said 10th July, 1879, 
by the plaintiff fraudulently pretending and representing that 
upon such execution by the defendant aforesaid, and upon the 
transfer of a certain selection to the plaintiff, and upon payment 
of a sum of 30002. to the plaintiff by the defendant, the plaintiff 
would cancel the said indentures of the 10th of December, 1878, 
and 10th July, 1879, respectively, and would accept a mortgage 
of Walla Walla aforesaid, direct from the said Qeorge W. Shelley 
and Rowland Mansfield Shelley, and would reconvey Tomanbil 
aforesaid to the defendant and release him from all liabilities in 
respect of the said several indentures of lOth December and 10th 
July aforesaid. And the defendant says that the plaintiff did not 
intend to carry out the said agreement at the time of so nrmlring 
it, or at any other time. And the defendant further says that 
although he did execute the said indenture, and did cause the 
said selection to be transferred to the plaintiff, and did offer to 
pay the plaintiff the said sum of 30002., yet the plaintiff refused 
in any way to carry out his promise, but on the contrary, imme- 
diately upon the said execution, took possession, and still remains 
in possession of the said station, and is now suing the defendant 
upon the covenant in the said indenture of the 10th July afore- 
said. 

Replications: — And for a 2nd replication, being a replication to 
the defendant's 3rd plea, the plaintiff says that it was a term and 
condition of the agreement in the said plea alleged that the said 
Qeorge Waddy Shelley and Rowland Mansfield Shelley should 
place upon the said station known as Walla Walla, within one 
month from the date of delivery of such station to them, about 
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10,000 ewes, yet the said Qeorge Waddy Shelley and Rowland 1S83 
ACansfield Shelley did not within one month from the date of moorb 
delivery of the said station, or at any other time, place upon the g^j^i^ 
said station about 10,000 ewes, but a far smaller number. 

3. And for a third replication, being a further replication to 
the defendant's said 3rd plea, the plaintiff alleged the breach of 
the term of the agreement set out in the 2nd replication. 

Demurrer to the third plea, on the grounds: — 1. That a 
Court of Equity, upon the facts and circumstances mentioned in 
the said plea, would not grant an unconditional injunction. 
2. That the said plea is pleaded to the whole of the first count, 
but only sets up an agreement to release the defendant from 
50001., part of the money due under the covenant sued upon. 3. 
That the said plea admits that the defendant is still liable to pay 
the sum of 30002. under the said covenant. 4. That the said plea 
shows that the payment of 30002. by the d^endant to the 
plaintiff was a condition precedent to the release of the defendant 
from his liability under the said covenant, but neither tender nor 
payment of such sum of 30002. is alleged, nor is such sum of 30002. 
brought into Court. 

Demurrer to the 4th plea, on the grounds : — 1. That the said 
plea shows no grounds on which a Court of Equity would grant 
an injunction against the plaintiff. 2. That the so-called repre- 
sentations in the said plea alleged are of a promissory nature, 
and do not amount to fraud either at law or in equity. 3. That 
the said plea shows that the payment by the defendant to the 
plaintiff of the sum of 30002. was a condition precedent to the 
performance by the plaintiff of the alleged agreement, but neither 
payment nor tender of the said sum of 30002. is alleged, nor is such 
sum brought into Court. 

Rejoinder: And for a further rejoinder to the said replications 
the defendant says that the said indentures of mortgage of 
5th July, and of sub-mortgage of the said 10th July, 1879, 
in the said second count herein sued upon, were prepared 
by the direction of the plaintiff, for the purpose of carrying 
out the said agreement referred to in the defendant's third 
plea, and were so framed as to include and give the plaintiff 
security over a large number of sheep then agreed by the plaintiff 
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1883 to be taken and accepted in lieu of that portion of the said 10,000 

M^^^ ewes which the said George Waddy Shelley and Rowland Mans- 

<- ^' field Shelley had failed to place upon the said station under the 

said term and in full satisfaction and discharge of the said term 

or condition. 

Joinder in demurrer to the third and fourth pleas. 

Demurrer to the second replication, on the grounds : — 1. That 
the said replication shows no ground for refusing the relief in 
Equity to which the defendant is entitled under the facts alleged 
in his third plea. 2. That the mere fact of the said George Waddy 
Shelley and Rowland Mansfield Shelley not having wholly 
complied with the said term or condition cannot entitle the 
plaintiff to treat the substituted agreement as a nullity and sue 
the defendant upon the original covenant, while the plaintiff still 
holds and claims the benefit of the said substituted agreement. 
3. That the said replication admits the substitution of the said 
indentures of mortgage and sub-mortgage, and of the agreement 
to accept payment of 3000J. for the original covenant, and does 
not avoid the defendant's equity arising therefrom by alleging 
that the plaintiff has, in consequence of the non-performance of 
such term as alleged, abandoned all right or benefit under the 
said substitution. 

Demurrer to the third replication, upon the grounds assigned 
on the demurrer to the second replication. 

Joinder in demurrer. 

Demurrer to the rejoinder on the grounds : — 1. That the ssAd 
rejoinder is a departure from the plaintiff's third plea herein. 
2. That the plaintiff's third plea alleged that all matters agreed to 
be done bythe seid George Waddy Shelley and Rowland Mans- 
field Shelley were duly performed, whereas the said rejoinder 
which is pleaded to the plaintiff's second and third replications 
to the said third plea, admits that some of the matters agreed to 
be done by the said George Waddy Shelley and Rowland Mansfield 
Shelley were not performed. 3. That the defendant, after alleg- 
ing in the third plea the performance of a condition precedent, 
cannot in the said rejoinder (being a rejoinder to the second and 
third replications to the said third plea) set up a discharge of that 
condition. 
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Joinder in demurrer. 1883 
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MOORB 

Darley, Q.C. (Owen, Q.C., and Rogers with him), for the plain- v, 
tiff — No allegation is made in the pleas of a tender to lis of the 
3000!., nor is it even brought into Court. In a suit for the specific 
performance of the agreement, a Court of equity would only grant 
an injunction on payment of the money owing. 

[The Court called upon counsel for the defendant.] 

Manning {Pilcher and C. B. Stephen with him), for the defend- 
ant — The agreement was that the Shelleys should mortgage to the 
plaintiff; such agreement was carried out by their mortgaging to 
the defendant, and by the defendant then giving a sub-mortgage 
to the plaintiff. We submit that the mortgage mentioned in the 
first count is gone absolutely, and at the end of our third plea we 
state that the agreement therein pleaded was " substituted for the 
covenant in the indenture herein mentioned," and a Court of 
equity would not in such a case insist on the payment of the 
30002.; on the other hand, we could not insist on a reconveyance 
except on pajrment of the 3000{. As to the second count, we pleaded 
that we were induced to execute the indenture therein mentioned 
by the plaintiff fraudulently representing that he would cancel the 
indentures of loth December, 1878, and 10th July, 1879, and 
would accept a mortgage direct from the Shelleys. We executed 
the mortgage and conveyed the land, and offered the 3000!., and 
they refused to release us. We further allege in the fourth plea 
that, at the time when the plaintiff entered into the agreement, he 
did not intend to cariy it out : Carew's case (1), Load v. Oreen (2). 
The mortgages of 5th and lObh July were ways of carrying out 
the agreement for a mortgage direct from the Shelleys to the 
plaintiff, which would have relieved us from all liability. 

Darley, in reply — They cannot get rid of the effect of the 
covenant of 10th July, 1879, by an arrangement or agreement not 
under seal. The plea is also bad because it is only pleaded to 
5000{. A court of equity would not grant an injunction, except 
on pa}rment of the 3000{., which is a condition precedent to our 

(1) De G. M. & G. 43. (2) 15 M. k W. 216. 
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1883 perfonnance of the alleged agreement to cancel the covenant of 
Uw>n lOth December, 1878; and they do not allege that the 30001. was 
paid or tendered to us, or that we refused to accept it There 
is no allegation that the Shelleys gave the mortgage agreed upon. 

Sib J. Martin, C.J. In the first count the plaintiff sues the 
defendant on a covenant to pay 70001. and further advances; 
and this covenant is contained in a mortgage by the defendant to 
the plaintiff of certain station property of the defendant, called 
Tomilbar and Walla Walla. After the execution of this mortgage 
an arrangement was made, as stated in the third plea, between 
the plaintiff, the defendant and two other persons, the Shelleys, 
by which it was agreed that the defendant should sell one of 
these runs, Walla Walla, to the Shelleys for 9000Z., and that the 
plaintiff, on certain matters being performed by the defendant, 
should "accept from the Shelleys a mortgage of Walla Walla run 
with the sheep thereoD, and certain other sheep, to secure the 
sum of 50002. then owing by the defendant to the plaintiff on the 
covenant sued on, and should to that extent release the defendant 
from his debt under the said covenant now sued upon, and 
should also upon the receipt of the sum of 30002. from the 
defendant release and convey to the defendant his said station of 
Tomilbar, and release the defendant from all liability of what 
kind soever in respect of the said alleged covenant." The plea 
then alleges that in part performance of the agreement the 
Shelleys, by direction of the plaintiff, executed a mortgage to the 
defendant of Walla Walla, and that the defendant at the request 
of the plaintiff executed a sub-mortgage to him of the same 
property, which is the deed sued upon in the second count. The 
30002. was not paid by the defendant to the plaintiff, but it is 
alleged at the end of the plea, " that the execution of the said 
indenture of the 5th and 10th days of July respectively, and the 
agreement by the plaintiff to accept the said 30002. as and for 
payment of Tomilbar aforesaid, was by the agreement of all 
parties substituted for the covenant in the indenture herein 
mentioned." We must consider the effect of the whole plea taken 
together, and I gather from it that what in one part is called the 
arrangement and in another part the agreement, contwis this 
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stipalation: — that the c(Tvenant to pay contained in the mortgage 1883 
was not to be got rid of except, among other things, the sum of uoore 
30002. was paid. That money not having been paid, the defend- 
ant was not in a position to contend that the effect of the cove- 
nant was got rid of. The plea is not a good one at law, and I 
now come to consider whether it is a good one in equity. 

I am of opinion that, in a Court of equity, relief would not be 
granted against the effect of this covenant except on the payment 
of the money into Court or to the plaintiff. That would be a 
requisite which a Court of equity would insist upon — it 
would not grant a perpetual injunction except on the payment of 
the money. As equitable pleas are not allowed except where a 
Court of equity would grant an unconditional injunction — and 
the reason given is a rational one, that a Court of common law is 
not to be called upon to go into inquiries for the purpose of 
considering whether, under given circumstances, a Court of 
equity would be justified in granting an injunction on terms — it 
appears to me that, as this plea does not disclose that state of 
things which would entitle the defendant to a perpetual injunc- 
tion except on the payment of the 30002., this plea is a bad one. 

The same reasoning will apply to the next plea, because it 
alleges the agreement to be that " on the payment of a sum of 
30002. to the plaintiff by the defendant the plaintiff would cancel 
the said indentures . . and would accept a mortgage of 
Walla Walla aforesaid direct from the Shelley s." For the reasons 
I have given when dealing with the 3rd plea, I am of opinion that 
the 4th plea is not good at law, and does not disclose a state 
of things in which a Court of equity would grant a perpetual and 
unconditional injunction. 

WiNDETEB, J., concurred with His Honour for the reasons 
given by him. 

Judgment for the plaintiff: leave to 
the defendant to amend if so 
advised. 

Attorneys for plaintiff: Want, Johnson Js ScarvdL 
Attorneys for defendant: Creagh Js WUUams. 
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HARNETT v. GREEN (No. 2). 

1883 ** Statute (if LimUatUms," 8€C. ^—Evidence qf adverse poseestion—PoeaeesUm bf 

-^ different independent persona, 

31. In order to enable a d^endant in ejectment to defeat the legal owner of land by 

Sept. 1. setting np adrene possession under the Statute qf LtmUations, the eridenoe of soeb 

possession must be sach as reasonably to raise a presumption that the person daun- 

Martin C. J. ^ ^ ^ possessed is there exercising dominion, and in such a way that everybody 

and who comes into the neighbourhood can see what he is claiming. Where the land in 

Windeyer, J. dispute is waste land of any considerable size (18 acres) it is not sufficient evidence 

of the defendant's adverse possession that he used to go there once a week and walk 

over the land and warn people off it, and forbid them cutting timber there. 

The meaning of sec 34 of the StcUute of Limitations is that where one person 
has been in undisturbed possession of land for 20 years, or where there has been 
20 years' adverse possession by several persons, forming one continuous chain of 
possession, in that case, the person ultimately remaining in possession would, even 
as plaintiff ejectment, defeat the legal owner. The Legislature, however, nevw^ 
intended that the land was to become the property of the last of a series <^ in* 
dependent occupiers who on the expiration of the 20 years might have been in 
possession, perhaps, only for a month. Although the right of the original owner 
is said by the section to be extinguished if he fails to bring his action within 20 
years, it can only be extinguished by one person or a series of persons, all in the 
same right, having been in possession for that time. 

Trespass to land at North Shore. Fleas: not guilty^ and not 
possessed. 

The action was first tried in June, 1882, before Windet/er, J., 
and a jury of four; verdict for the defendant A Rule nisi for a 
new trial was obtained on the ground that the verdict was 
against evidence, and that Rule was made absolute on 3rd 
November (reported in 3 N.S.W. L.R. 432) on the payment by 
the plaintiff of the costs of the trial. 

The second trial was had also before Wirideyer, J., and a jury 
of four, on 20th June, 1883, when the jury again returned a 
verdict for the defendant, and found specially that Qeoige Qreen 
(senr.) had been in possession of the land for twenty years prior 
to 1872. A quantity of fresh evidence was given on the second 
trial. 

The plaintiff put in evidence' the grant to Carr, dated 17th 
November, 1794, of the 25 acres known as Carr's grant, including 
the 18 acres the subject of this action; he then traced the docu- 
mentary title through several mesne assignments to Isaac Nichols, 
who took by a conveyance from J. Wilshire, dated 30th May, 1806. 
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Nichols eonveyad the 18 acres in xlispute, situate on one side of the i883 
Lane Cove Koad, to Dr. Mitcheil, by deed of 10th April, 1837. Dr. ^^^^^^ 
Mitchell died, and the trastees of his will sold and conveyed to the ^* 
plamtiflF by deed dated 28rd July, 1872. The plaintiff proved that 
in 1836, Eni^ (senr.) surreyed the 25 acres; and that in 1874, 
after his purdiase from Mitcheirs trustees, he had the 18 acres now 
in dispute surveyed without interference by the defendant. The 
land was and is bush land, unfenced on two sides. 

The defendant gave evidence that he was bom at Qreenwich, 
PanramattaRiver,about two miles from the land indispute,and that 
between thirty-five and thirty^six years ^o he helped to survey 
Carres grant, clearing the line with a tomahawk. He was th^i about 
nine or ten years of age. Por years his father, George Green, had 
been taking timber all over the ground, his apprentices getting 
<70oks for ship-building fix>m it, and he used to prevent other 
people from cutting timber there. Jones and other sawyers used 
to pay rent to the elder Green for cutting timber ; Jones used to 
pay at so much a hundred feet ; there were three sawpits on the 
land — two pits sunk in the ground and one scaffold pit. There 
was also a schoolhouse and a wdl on the land. The fiontage 
ixras not fenced. George Green went to California in 1849, 
leaving the defendant, who was his second son, in charge, with 
instructions to receive the rent from the timber-cutters and keep 
off trespasserB; he returned in two years and left again in 
1859, ^ving the defendant again charge of the land ; the timber- 
cutting still weat on, the defendant receiving rent for the timber 
cut by the sawyers. George Green, sen., returned again in 1861, 
but went at the end of the same year to New Zealand, where he 
died about 1876. The defendant used to keep the boundaries 
dear and the pegs up, and the land remained in that state imtil 
the action was brought. He frequently saw Bryson (who was 
examined at the last trial, but has since died), but was not inter- 
fered with by him. On croaa-eaximination be said that Murphy 
was not living on Carr's grant, bat on a grant on the opposite 
side of the road (Dark's grant), a short distance from where the 
defendant's house now stands, on land then claimed by George 
Green. His father went to live at Gore's Hill in 1847; he lived 
there about twelve months, and then went to Milson's Point, 

N.S.W.R., Vol. IV., Law. V 
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1883 where he lived for fourteen years. The defendant lived with his 
Haknei~ father until hi3 marriage in 1858, when he went to reside 
^- on Dark's grant, on the opposite side of the road to the 
18 acres. He lived there for six or eight months, and then 
removed to Milson's Point, where he went into a butcher's shop, 
and stayed there for a few months, and then went into his 
trade of boat-building. After being a few months at Milson's 
Point he removed to WooUoomooloo in 1860, then to Lane Cove, 
four-and-a-half miles from Carr's grant, to Qore's Hill, his father's 
residence, and from thence he went to England in 1862 to row a 
boat race, leaving his two brothers in charge of the land. He 
returned in 1863, lived a short time at Lane Cove, then went to 
Greenwich, and then to Sydney in 1864, where he worked at 
various occupations. He then returned to his house on Dark's 
grant, but after staying there a few months he removed to 
Sydney again, where he kept a hotel and worked at his 
trade. He returned again to Dark's grant, on which he had 
built his present house, and he remained there until this action 
waa brought. On re-^ocamiTiatian he stated that during all the 
time that he was in Sydney he was looking after the land and 
was continually there or had a tenant there; there was 
never a period of six months during which he was not there; 
generally once a week; he was there on Sundays, and he used to go 
to his own house and take a walk all over the land in dispute. 

For the plaintiff, in reply, evidence was given that one 
Mackenzie, about fifty years ago, rented land at North Shore, 
including the 18 acres, from Nichols, and that there was never any 
timber on the 18 acres worth cutting. Mrs. Scott, the daughter of 
Patrick Murphy, gave evidence that her father lived near where 
Creen's house now stands for four or five years before 1845, when 
he went to California. Her mother and family lived there until 
burnt out by the fire of 1850, which burnt a large quantity of 
timber and houses on the North Shore. Her father told her that 
he had bought 80 acres of land from Dr. Mitchell, including the 
18 acres and ihe 4 acres on the other side of the road, 
and paid a deposit. Her father had two small houses on 
the 18 acres, let to two carpenters employed by him in build- 
ing on the 4 acres. Her father used to cut timber on the 18 
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acres and sell it, and he used to prevent other persons from i883 

cutting timber there. After 1860 Mrs. Murphy went to live at haknbtt^ 

St. Leonards, putting a man named Senior in charge of the land ^> 

which her husband said he had bought, and which included the 

18 acres. A schoolmaster named Smith used to live in one of 

the houses on the 18 acres. In 184s4i there was a survey of Dr. 

Mitchell's land, made by Eoiapp (sen.), on behalf of Murphy, and 

a plan made. George Green, the eldest brother of the defendant, 

gave evidence that his father, when he went to California, left him 

in charge of his property, and that he never claimed the 18 acres 

and never interfered with it. There was evidence that several 

people cut timber on the land in dispute without any objection 

by the defendant. 

A Rule niai for a new trial having been obtained for the plaintiff, 
on the ground that the verdict was against evidence, 

Donovom {Sly with him) now moved to make the Rule 
absolute. 

The Court called upon the other side, 

0. B. Simpson (Rogers and B'nice Smith with him) for the 
defendant, to show cause— In Stigden's Real PropeHy Statutes* 
p. 8, is the following passage : — " As we have already seen, the 
old Statutes of Limitation barred the remedy, but did not 
extinguish the right: but now, when the remedy is barred by time, 
the right and title of the person in any land, rent, or advowson, 
whose remedy is taken away, is extinguished.'' After citing 
Havks V. PvMing (6 E. & B. 659), he proceeds: — " The words of 
the Act ' at the determination of the twenty years ' extinguish 
the right and title of the claimant to the rent : and such w&s 
the intention. Could words more clear and express be found 
to declare that intention? It is not the right to sue that is 
barred, but the right and title to the subject itself which is extin- 
guished." 

[Sib J. Mabtin, C.J. Where one person has, without title, been 
in possession for twenty years, the title is transferred to him by the 
statute ; but where different persons have been in possession, and 

V2 
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1883 no one of them has been in possession for twenty years, the right of 
Harnett *^® owner to bring ejectment is barred, but no title is acquired 
''• by any one else, and he may, by entry (no one being in pos- 
session), restore himself to all his rights.] 

" If a series of trespassers, each adverse to one another, and to 
the rightful owner, take and keep possession of an estate, in 
succession, for various periods, each less than twenty years, but 
exceeding in the whole twenty years, in whose favour (if this Court 
has possession of the estate, as in this case it has) is the right to 
be declared ? Is it to be in favour of that one of the trespassers 
who has held the estate for the longest period? Is it to be in 
favour of the first of them ? Or is it to be in favour of the last 
of them? The objectioDS to each and every one of them obtaining 
such a declaration appear to me insuperable": Dixon v. Oayfere (1) 
at p. 430; Doe v. Barnard (2); Brasdngton v. LleweUyn (3). 
Your Honours will not hold that while the person in occupation 
of the land has gone away for a short time and for a temporary 
purpose the owner may come in and resume possession. 

[Sir J. Martin, CJ. Why not? The reason why the owner 
is in most cases compelled to bring ejectment is because there is 
another person in possession. At the time of the survey made by 
order of Harnett there was nobody on the land to interfere with 
the surveyors.] 

The head-note to Brasaington v. Llewellyn (3) is : — " The effect 
of the Statute of Limitations is that after twenty years' 
possession adverse to a title it is extinguished, so that it cannot be 
revived or revested by an entry after the period upon the doctrine 
of remitter," and Martin, B., says during the argument : — 

"The terms of the statute are expressly against sach a doctrine; and it 
expressly enacts, that the effect of twenty years' possession is to extognish the 
former title. The jury must be taken to have found that (>eorge was more than 
twenty years in possession . . . that entirely extinguished William's title, 
whatever it was ; and that title could not be recovered by re-entry." 

[Sir J. Martin, C.J. All that is against you ; there there was 
possession by one person for twenty years.] 

(1) 17 Beav. 421. (2) 13 Q.B. 945. 

(3) 27 L. J., Ex. 297. 
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The distinction between the old Statutes of Limitation and 1883 
3 & 4 Wm. IV., c. 27, is, that the former Acts only barred the harnbtt 
remedy, whereas under the latter, when the remedy is barred, 
the right and title of the real owner are extinguished, and are in 
effect transferred to the person whose possession is a bar : The 
Incorporated Society v. Richards (4), Leack v. Jay (5). 

[Sir J. Martin, C.J. It is quite plain that Lord St Leonards 
had in his view the case where a person has been in possession 
for twenty years.] 

Mitchell, when he conveyed to the plaintiff, had been twenty 
years out of possession, and he had only a right of entry, which he 
could not convey. A sale by an administrator who has not 
entered is a sale of a pretenced right or title within 32 Hy. VIIL, 
c 9, and is therefore void : Doe d, Williams v. Evarne (6), where 
Tindal, C.J., states that the statute is declaratory of the common 
law, and only superadds a penalty. In Jenkins v. Jones (7), 
Cotton, L.J., quotes with approval this passage in the judgment 
of Tindal, C. J., and he says : — 

'* The question, therefore, is, what is a ' pretenced ' right or title within the 
meaning of the statate ? This term, in our opinion, applies either to a title, for 
which in fact there is no foundation, a fictitious title, or to a right or title, which, 
though not fictitious, was not, as the law stood at the date of this enactment, 
capable of being conveyed. This is, we think, the true result of what is stated by 
Coke in dealing with the statute, and by Tindal, G.J., in Doe v. Evans" 

He then cites Plowden, who, he says, seems quite decisive : — 

'* I take the statute, that, if he who is out of possession bargains or sells . . , 
shall be within the danger of the statute, whether he who bargains, sells, or 
promises, have a good and true right and title or not ; and in this point the statute 
has not altered the law." 

In Co. Litt, 369 a., is this passage : — 

" If A. be disseised in this case, A. hath a good lawful! right ; yet if A., being 
out of possession, granteth to or contracteth for the land with another, he hath now 
made his good right of entry pretenced within the statute, and both the grantor and 
the grantee within the danger thereof." 

Donovan in reply. 

Cur. adv. vuU. 

(4) 1 Dr. & War. 268. (6) 1 C.B. 717. 

(5) 9 Oh. Div. 42. (7) 9 Q.B.D. 128. 
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1883 Sib J. Martin, C.J. This is an action of trespass to land. It has 

Harnett been already twice tried, and on each occasion there was a verdict 
Grben. ^^^ ^^^ defendant. The second trial was ordered on payment by 
the plaintiff of the costs of the first trial, and the verdict on 
the second trial having been as I have stated, an application is 
now made for a third trial, on the same grounds as on the former 
application for a new trial, namely that the verdict is against the 
evidence. 

The property consists of a piece of land eighteen acres in 
extent, being portion of a larger area comprised in a Crown 
grant issued so far back as 1794, to one Carr, who, it appears, 
was an old soldier, and was one of a number of persons to whom 
like grants were made in those days. By a number of mesne 
assignments this property ultimately came into the possession, as 
owner, of Isaac Nichols, who at that time was Postmaster- 
Qeneral of the colony. He made his will and devised this and 
various other properties of which he was possessed, to one of his 
sons, Charles Hamilton Nichols, and 0. H. Nichols, in the year 
1837, sold this piece of land comprised in Carr's grant, and some 
other land, to Dr. Mitchell, and Dr. Mitchell's devisees, in 1872, 
sold and conveyed it to the plaintiff. 

There was some evidence that the plaintiff went into possession 
at the time when he became the owner, that is to say, on 23rd 
July, 1872; and it was stated that when he did so go into posses- 
sion, there was no one there to interfere with his taking such 
possession. Against that, there was evidence that there were 
persons then on the land, either Qeorge Qreen or some one on his 
behalf, so that, if Harnett did go there in 1872, there were other 
persons there to interfere with his then getting exclusive posses- 
sion. At that time, this block of eighteen acres was unfenced, 
and as far as we can see, it has so remained to this day, and is 
moreover neither cleared nor cultivated. From 1794 to the com- 
mencement of this action it remained unimproved like other waste 
land, and, except as to some of the trees being cut down,has all along 
been in the same state as when this colony was first settled by 
white people. In 1874, surveyors, on behalf of Harnett, went on 
to the ground, and surveyed it, and according to the uncontradicted 
evidence, there was no one then on the land. That being so 
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then, whether Harnett was with them or not, as they effected 1883 
this work by his authority and for him, it follows that Harnett, Harnbit 
by his employees, the surveyors, was in actual possession of the ^ ^' 

\3rRERN. 

land. Possession may be taken of land in various ways. As to 
land which is uncultivated, there can be no more conspicuous 
way of taking possession than by surveying it, and running and 
marking the boundaries. There was no contradiction of the 
statement that this was done. 

There is a great mass of evidence as to who was on this ground 
at various times from the year 1874. The defendant claimed it 
by reason of a possession held by his father, going as far back as 
the year 1843, the nature of which possession is variously stated. 
According to some witnesses he received rent from persons who 
cat timber there, according to others he turned out a person from 
a school-house which was there ; according to more he surveyed 
the land and marked the comers, either in 1843 or in 1848. The 
plaintiff who spoke of this survey, in the one case would be five 
and in the other nine years of age, when it was made. 
Whether surveyed by George Green, the father, or not, there was 
no fence put up by him, nor did he ever reside upon the land. 
There was nothing but what was iilaccurately described as a 
taking of rent, but which in reality was no more than payment 
in the nature of a royalty for cutting down trees and carrying 
away the timber. There was evidence that George Green took 
such payment from certain sawyers, but he built nothing on the 
land, nor did he cultivate or fence any portion of it. There was 
evidence on the other hand that one Murphy built two houses 
upon it and lived near it for some years. Murphy went to Califor- 
nia, leaving his family behind him, and they resided in the same 
place till 1850. A great fire occurred in that year at the North 
Shore, and these two houses, with many other structures in that 
neighbourhood, were burned. This occupation was proved by 
Murphy's daughter, Mrs. Scott, and four or five witnesses cor- 
roborated her evidence. We are informed by His Honour who 
tried the case that the testimony of Mrs. Scott appeared to him 
to be very reliable. Her evidence undoubtedly showed occupa- 
tion by her father. Independently of the confirmation by other 
witnesses, this occupation is borne out by the field-book of the 
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1883 late Mr. Enapp, which shows that a aui*vey was made by him 
^j^xifvrr ~ al^^t the same time for Dr. Mitchell in reference to some 
land about to be acquired from Mitchell by some other person. 
So far as that part of the case is concerned, the evidence seems 
clear and decisive, and is not gainsaid by anything put forward 
by the other side. The elder Qreen went away to California in 
1849, and came back in 1852. After remaining here a short time, 
he went to New Zealand, where he died. It does not appear that 
he left authority in writing to anyone to act for him in reference 
to this land, even if he ever had possession of it; but his sod, 
Richard Green, the defendant, says that his fiftther verbally in- 
structed him to look after this and other properties. In 1872 — 
about the time of the purchase by Harnett — Oreen built a house 
on the land opposite, which house is still there. He went to 
reside in that house, but he did not continuously occupy it. He 
did nothing in the way of improving, cultivating, or fencing the 
18 acres in question. He lived during the years following tiie 
erection of this house opposite to the land in various places. At 
one time he went to England to pull in a boat race, and was absent 
from the colony twelve months. For some time he had charge 
of a boat-shed in Sydney, and at another period he followed his 
occupation of a boat-builder, and subsequently was employed as 
a waterman to take orders from shipping and to deliver meats. 
These occupations necessarily kept him away from the piece of 
land in question in this action. Beyond all doubt there was 
no house upon it since 1850. The kind of possession which the 
defendant relies upon is that he used to walk over to the land on 
Sundays, that he occasionaUy warned people off it, and some- 
times received payment from persons for cutting timber. He 
never lived on this piece of waste land — ^he never let it nor im- 
proved it ; he strolled over it on Sundays, and if he saw anyone 
there he warned such person not to trespass. 

Evidence of possession in order to oust a legal title under the 
Statute of Limitations must be such as to reasonably raise a 
presumption that the person claiming to be possessed is there 
exercising dominion over the land, and in such a way that 
everybody who comes into the neighbourhood can see what he is 
claiming. One cannot get possession of a piece of unenclosed laud 
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belonging to another by umply walking over it once a week and 1888 
telling any person he may chanee to meet upon it that he must habnstt 
not come there. That is not the kind of possession which will q^^^ 
prevail against the legal owner of unenclosed waste land. Where 
there is a piece of fenced ground — ^whether one acre or ten acres 
(more or less does not matter) — and a person goes upon it, puts 
his horses or his cattle there or cultivates it, although he may 
not reside upon it, he nevertheless by these acts shows that he is 
there acting as the owner, and such acts would be evidence of 
possession; but when we are dealing with a piece of waste land 
of any size — and eighteen acres is not a small piece — ^it can hardly 
be said to be sufficient evidence of possession that a person goes 
there once a week or oftener and walks over it and looks at it, 
and tells people who may be on a given portion of it that they 
have no right to be there. That is not sufficient to put an 
owner under the necessity of asserting his right with a view 
to avoiding the operation of the Statuie of Idnmtatians. 
Supposing that an owner lived in the immediate neighbourhood, 
casual acts of this kind of which he might know nothing would 
not make him aware that the person doing them claimed to be in 
possession, neither could the occasional demand and receipt of 
money from persons cutting timber on the lands, the owner not 
being present or otherwise knowing of it, give such owner any 
notice of any adverse daim to possession. The actings relied on 
to prove possession must be of such a character as to indicate 
to the owner if he goes to the land that some person is 
there claiming it The acts which Richard Qreen says he 
did are not such acts as the law requires in a case of this sort. If 
the fact that a man finding another cutting down a tree on a 
piece of unenclosed waste land says to such person that he will 
not allow the timber to be taken away, and warns him not to 
come there again, is to be sufficient evidence of an act of occupa- 
tion or ownership, then it must apply to the whole area on which 
that tree grows, and it is just as much evidence of a claim to 
18,000 acres as to 18 acres. If this is the law no matter how 
large an estate may be, even though it may be all waste and 
unenclosed, a person may oome upon a comer of it and do things 
of which the owner may know nothing, and so oust him from his 
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1883 possession. I cannot hold this to be the law. We must give the 
Harnktt Statute of LimitcUiona a reasonable interpretation according to the 
Grken. subject matter to which it is to be applied. What would amount to 
possession in England and in the enclosed and cultivated portions 
of this colony is not sufficient in the case of waste lands such as 
these are. It appears to me, therefore, that so far as the acts 
which occurred between the time of George Oreen going away 
from the colony and the year 1872 are concerned, they were not 
sufficient to show that he or anyone on his behalf was in posses- 
sion. There can be no doubt that if Dr. Mitchell or those claim- 
ing through him had been out of possession for twenty years and 
some other persons had been in possession for that period, then by 
the operation of the Statute of Limitaitiona the title would of 
necessity be held to be in the person so in possession. Although 
the statute is not very clearly worded, it was drawn up by very 
eminent lawyers, and the obscurity which we find in several 
clauses arises, no doubt, from the inherent difficulty of dealing 
with such a subject. There have been many decisions as to 
the meaning of certain portions of the Act, and the cases are 
not so clear as is desirable. By the 34th section, the period 
fixed for the legal owner to bring his action for the recovery of 
his land is twenty years. His right of action accrues when another 
man goes into possession, but if this right remain unexerdsed for 
twenty years, by the 34th section of the Act it is extinguished. I 
.take the meaning of that section to be that where a person has 
been in undisturbed possessionof landfortwenty years,ortherehi» 
been twenty years' adverse possession in several persons, forming 
one continuous chain of possession, all derivingfrom and connected 
with the first adverse possessor, the person ultimately remaining 
in possession shall not be disturbed. The statute does not say that 
the title to the land is to be transferred after twenty years to 
such person, but in the case of possession without title, that 
must be the meaning of it The Legislature, however, never 
could have intended that land was to become the property of the 
last of a series of independent occupiers, who, on the expiration of 
the twenty years, might have been in possession only a month, or 
some shorter period. There is a maxim of law that the freehold 
cannot lie in abeyance. If the statute takes it from one person 
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it must be vested in some one else, but to give it to tl)e last of a i883 
series of separate and unconnected trespassers surely never could harnmt " 
have been thought of. In the case of Dixon v. Oayfere, the pro- ^ ^- 
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perty being within the jurisdiction of the Court of Chancery, 
the Master of the Rolls had to determine who was the owner. The 
legal owner had been out of possession for more than twenty 
years, so that he could not bring his action to recover possession. 
Other persons had been in possession for various periods, each less 
than twenty years, but not in the same riht, though if taken 
altogether their occupation extended over more than twenty 
years. The Master of the Bolls was of opinion that he could not 
in this case hold the land to belong to the person who was last in 
possession, and he decided that the title remained with the 
legal owner. That was a decision based on rational grounds. 
The same view was taken in Doe dem Carter v. Barnard (8). 
Those appear to me to be reasonable decisions. Although the 
thirty-fourth section says that the right of the original owner is 
extinguished if he fails to bring his action within twenty yeai-s, 
it can only be extinguished by one person, or by a series of persons 
all in the same right having been in possession for that time. The 
statutory transfer can only be to some person coming within that 
category. It therefore follows, as far as regards trespassers on 
another person's land for any period less than twenty years, that 
they can have no right to dispute the title of the real owner 
where, being plaintiff in ejectment, he has failed to bring his 
action within twenty years from the time when his right of 
entry accrued. If such persons go out of possession and the owner 
thereafter gets exclusive possession, then they, having no title, 
cannot turn round and say, " Your right is extinguished." The 
title must remain in the real owner and not in these trespassers. 
It seems to me that the principle recognized in these two cases 
was right. One other case has been referred to : Bassi/ngton v. 
Llewellyn (9), in which expressions occur which appear to militate 
against the view which I am taking. In that case there was, 
however, possession for more than twenty years. Nothing, there- 
fore, was there decided adverse to the two cases I have referred 
to. If there had been, I should not feel disposed to follow the 

(8) 13 Q.B., p. 96L (9) 27 L.J. Ex., 297. 
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1883 decision. Let us apply the principles of those two cases to this 
Habnevt <^^^^* ^ 1^74 Harnett sent surveyors on to the land, and Uius had 
Gbxsn possession of it, there being at that time, according to the evidence, 
no one else there. That he had a clear iitle from Dr. Hitchell 
there is no doubt ; it was a complete chain traced down to him 
from the original grantee. Supposing that Harnett or Mitchell, 
under whom he claims, had slept on his rights for twenty years, 
then it follows that although Harnett could not bring his action 
against the person in possession, yet if such person not having 
been twenty years in possession, allowed Harnett to get exclusive 
possession, he could not turn him out. That appears to me to be 
the position in which these parties stood, because there was no 
continuous possession covering the statutory period. Leaving the 
defendant out of consideration, at no time was there adverse pes- 
session by any person for twenty years, and Harnett having got 
into possession in 1874 was in a position to deal with trespassers 
afterwards coming upon the land. On that ground I think the 
verdict was demonstrably wrong. Lidependently of that, how- 
ever, I think that the acts of possession proved by the defendant 
were altogether insufficient, and do not constitute the kind of 
possession which the law requires to oust a l^al owner from 
unenclosed waste lands in this colony. If an ordinary transfer of 
these eighteen acres was being effected, the boundaries would have 
to be shown even if there was a clear title. It is impossible to 
hold that a person is to lose his land when a claim for possession 
is made in this obscure way. I think the verdict should be set 
aside on both grounds. 

WiNDETEB, J. I entirely concur with what His Honour the 
Chief Justice has said, both as to the facts and the law of this 
case. With r^ard to the law I can not add anything to what 
the Chief Justice has so fully and clearly expressed, except that 
at the trial I was asked to direct the jury that the last of a scries 
of trespassers, even if he had only been in possession for a short 
time> was entitled to the land, supposing the original owner to 
have been out of possession for twenty years, but I refused to do 
so. For the reasons so fully entered into by His Honour, it is 
clear that such a proposition is entirely without foundation. As 
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to the factS) the defendant in my opinion failed altogether to 1883 
give evidence of exclusive possession, and although there was HARNvrr 
some evidence of persons going on the land from time to time to grsbn. 
cut timber, it stru<& me as being extremely vague as to what 
extent that timber cutting was carried <m. On the other hand, 
if it was carried on to the extent spok^i of by some of the 
witnesses, ooq could hardly understand how a stick of timber 
was left on the land, unless it grew up like a crop of lucerne as soon 
as it was cut, for although the land is spoken of as being of large 
extent with refi^rence to its value, still for the purposes of timber 
cutting it is not a large area. When inquiry was made as to 
specific instances of timber cutting, it appeared to me that they 
were really few and far between, and those who paid the defend- 
ant rent did not do so for any definite period There was no 
evidence of a leasing, and the only definite evidence was that on 
one or two occasions when persons were seen cutting timber 
some payment was demanded. It appears that this payment was 
only made for a license to cut timber for an indefinite period, and 
the whole of the evidence as to timber cutting seemed to me to 
be of a very unsatisfactory description. Some of the witnesses 
spoke of it as taking {dace twenty years ago in such a way as to 
leave it in doubt to my mind whether it took place on this land 
or on other land in the neighbourhood. I tried the case on 
both oceasionSj and it appeared to me that the evidence on the 
last occasion in support of the plaintiffs case was far more con- 
cloaive &an <m the first. 

Although it is a strong step to order a new trial when two 
verdicts have be^i given in favour of the defendant, still that 
consideration is not one that I can allow to influence me in this 
case. On the first occasion the Court only granted a new trial 
on payment of costs, because there was evidence as to the exist- 
ence of the school-house over which the defendant asserted his 
father had exercised some right of ownership, by telling the 
person in possession he must be prepared to leave if he required 
him to do so. As the circumstances under which the school- 
house was built were unexplained by the plaintiff, and the case 
was put by me very clearly to the jury, I was then of opinion 
that a new trial should only be granted on payment of costs. I 
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have no hesitation in saying now that had I heard the evidence 
which I have since heard, upon this point especially that of Mrs. 
Scott as to its erection by her father, and his possession of the 
land, I should have then said that the plaintiff was entitled to a 
new trial on the usual terms. Having heard that evidence, it 
appears to me that the verdict at the second trial was unsatis- 
factory. Apart from the question dwelt upon by His Honour as 
to the surveyor going there in 1874 on behalf of the plaintiff, 
I think that he is clearly entitled to the land; and I agree with 
His Honour in thinking that there should be a new trial. 

Rule absolute; coats of the last trial 
and of this Taction to abide ihe 
event of the n£xt trial. 

Attorneys for plaintiff: Stephen, Laurence Jk Jaquea. 
Attorney for defendant: Clayton. 



NoTS.~<'2%e SuUute qf Lh/Utatiotu,'* 3 & 4 Wm. IV., c. 27, wm paaaed in 
accordance with the recommendatioiui of a commiBsion, of which Lord GampheD 
(then Mr. Campbell) was the chairman. "Although we all joined,'* says he, *' in 
our public discuBaions, one particular subject was specially allotted to each com- 
missioner, on which he was to write in our report to His Majesty, and to draw 
propositions as to the foundation of Legislative enactment. I had the important 
subject of " Prescription and the Statutes of limitation." . . . Our own law of 
prescription I found the most barbarous and anomalous that ever existed in the 
world — a man with a bad title being under certain circumstances able to defraud 
the true owner, by an adverse possession of five years, and under other oiroom- 
stances there being no security in a bond fide possession of centuries, fortified by a 
long train of descents, purchases and marriage settlements. I proposed the general 
rule ihcU a possesihn <u owner /or twenty years shall be eondwive evidence of 
ownership, which was established by the enactment that every claimant most par^ 
sue his legal remedy within twenty years from the time when his ri|^t or title of 
entry accrued." — (Life of Lord Campbell, vol. i, p. 46S). Li the report itself tiiere 
is a passage to the same effect, as follows: — " It is found to be of the greatest 
importance to promote peace, by affixing a period to the right of distarbing 
possession. Experience teaches us, that owing to the perishable nature of all 
evidence, the truth cannot be ascertained on any contested question of 
fact after a considerable lapse of time. The temptation to introduce 
false evidence grows with the difficulty of detecting it: and, at last, long 
possession affords the proof the most safely to be relied on of the riglit of 
property. Independently of the question of right, the disturbance of property 
after long enjoyment is mischievous. It is accordingly found both reasonable and 
useful that enjoyment for a certain period of time against all claimants should be 
considered conclusive evidence of title." 
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From these pAssagee it would seem that Sir Edward Sngden'a dictmn in 
IneorporaUd Society v. Richards, 1 Dr. & Wa. 291, that twenty years adreme 
poeseation operates as a transfer of the estate, is technically inaooorate. It was 
not intended that there should be any transfer of the estate from the owner to the 
oocnpier by reason of his twenty years' adverse oconpation, bat that such long 
continued possession should be conclusive proof that the occupier was in fact the 
owner. In other words, the object of the commission was mot to give the occupier 
a title, but to declare that after holding twenty years, he should not be called 
apon to prove that he had then a title — that was to be taken as conclusively 
established. If the statute ran for twenty years, that fact might be successfully 
urged by the occupant for even so short a period as a day as an answer to an 
action of ejectment by the owner, but m/c/a an occupancy was not to amount to 
affirmative proof that the person so occupying was the owner. In this view of the 
statute, it is clear that if the owner, after having allowed more than twenty years 
to elapse from the time of his right of entry accruing, again obtains exclusive 
possession, no one who has not held the land for twenty years, either by himself 
individually or by himself and others in one continued and connected chain of 
possession, can set up a title so as to oust the real owner, who has so resumed his 
possession. This is the effect of the judgment in the above case, which having 
now gone to the Frivy Council, will bring this point at last before a Court of final 
appeal for authoritative decision. As has been frequently pointed out by eminent 
judges, the SUUute qf Ltmitations was not passed to confer a title on a trespasser 
who may have remained twenty years in undisturbed possession, but to render it 
unnecessary for the owner to prove his title after he had been for that period in 
possession. It would manifestly be a wrong construction of the statute to apply 
it to the case of a trespasser holding for any shorter period than twenty years. 
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Crown Lands Acts — Sktmsion of time for completing improvements— IlUgality of Nov,B. 

leaseS9 Vict. No, 13, sec. 9. 

Declaration for non-payment of rent dae on ao agreement by the plaintiff Martin, C. J., 
to lease to the defendant, and by the defendant to lease from the plaintiff, Windq/er 
certain land for 5 years, from 24th April, 1882. Plea, that the land was a selec- jnnM JJ 
tion under sec. 13 of 25 Vict. No. 1, made by one J. B. R. on I5th February, ' 

1877, after the passing of 39 Vict. No. 13; that J. B. R. transferred to the 
plaintiff on 2l8t May, 1880, to whom the Minister for Lands granted an extension 
of time for the further term of two years to complete the improvements thereon. 
Averment, that such agreement was illegal and void, because, upon its date, im- 
provements to the value of lOs. per acre had not been made upon the land, and 
** sach agreement was intended to take effect in part after such improvements 
should have been made. Demurrer. 

Held, that the contract not having been entered into with the intent of violating 
the provisions of sec. 9 of 39 Vict. No. 13, and not being intended to come into 
effect after the completion of the conditions reqaired by sec 18 of 25 Vict. No. 1, 
bat being a contract which came into effect immediately, was not illegal ; and the 
plaintiff being in a position to lease the land, the defendant could not dispute his 
landlord's title. Judgment for the plaintiff^ 

Demurrer. Declaration, that it was agreed between the 
plaintiff and defendant that the plaintiff should let to the 
defendant, and the defendant should lease from the plaintiff, 
certain land situate, &c., for the term of five years, from the 
24th April, 1882, at the yearly rent of S5L, and that the defend- 
ant should pay the said sum of 851. to the plaintiff in advance 
N.S.W.R., Vol. IV., Law. W 
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1883 for the first year of the said term, and should pay rent for the 
0*Q)NNOR residue of the said term by equal payments of 42Z. 10«. half- 
Thobk y^^^Y ^^ advance. Breach: that the defendant did not pay to 
the plaintiff one of the said half-yearly payments. 

Plea: 3. — That the land mentioned was a selection conditionaUy 
purchased by one J.B.Rowen, under the 13th section of the " Crown 
Lands Alienation Act of 1861" and the " Lands Amendment 
Act of 1875," on 15th February, 1877, who after residing there 
for three years from the date of the said purchase, duly trans- 
ferred the same on or about 21st May, 1880, to the plaintiff, to 
whom the Minister for Lands duly granted an extension of time 
for the further term of two years for the completion of the 
improvements thereon; and the agreement referred to in the 
declaration was in the words and figures following: " This in- 
denture entered into this 24th April, 1882, between (plaintiff and 
defendant). The said O'Connor agrees to let to the said Thorn 
and the said Thorn agrees to rent from the said O'Connor that 
portion of land (described) since transferred to and now owned 
by the said O'Connor on the following conditions, viz: 'This 
tenancy shall continue for a period of 5 years commencing on the 
before-mentioned date and the rental shall be, &c. . ." and the 
defendant says that such agreement was illegal and void, because 
upon its said date, which was the date of its being entered into, 
improvements to the value of lOs. per acre had not been made 
upon such land and such agreement was intended to take effect 
in part after such improvements should have been made. 

Demurrer on the grounds — 1. That the said agreement is not 
an illegal agreement; 2. That the defendant, having had the 
benefit of the said agreement, cannot justify a refusal to pay the 
rent reserved thereby ; 3. That the said agreement is not one of 
the agreements declared illegal by the provisions of 39 Vict. 
No. 13, sec. 9 (1). 4. That it is lawful for a conditional pur- 

(1) 39 Vict. No. 1.3| sec. 9, after lating, or which, if the same were valid, 

stating that certain persons shall not would have the effect of violating the 

become conditional purchasers, bat that provisions of this section: and all con. 

all conditional purchases shall be for the tracts and agreements relating to land 

'*b<mdjide use and benefit of applicant/' hereafter conditionally purchased, made 

enacts: — "And all contracts, agree- or entered into before, at, or after such 

mentst and securities, made, entered purchase, and to take effect wholly or 

into and given with the intent of vio- in part at or after the completion of 
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chaser, or his alienee, after performiDor the condition of residence, 1883 
as ia this case, to let his land, although the required improve- O'Connor 
ments may not have been fully completed. ^ ''• 

C, B. Stephen in support of the demurrer — Sec. 9 of the 
''Amendment Act of 1875** (1) is the only enactment which 
touches this case, and it was aimed at intended violations of the 
provisions of the section. SufBcient time having elapsed to 
enable the holder to alienate his selection, d fortiori he may lease 
the land. 

Lingen in support of the plea — A lease taking effect before the 
conditions of sec. 18 of the " Alienation Act of 1861" have been 
performed, and continuing after the time limited for the comple- 
tion of those conditions, is within the words "to take effect 
wholly or in part at or after the completion of the conditions 
required" by sec. 18. 

[Sir G. Innes, J. A lease is a present demise.] 

[Sir J. Martin, C.J. Is not the section confined to such agree- 
ments as must take effect after the completion of the conditions? 
You do not plead that you received no consideration.] 

Sir J. Martin, C.J. The 9th section of the "Lands Acts Amend- 
ment Act of 1876" (1) was enacted in order to prevent contracts 
being entered into deliberately with the intention of defeating 
the requirements of the Lands Acts. Before the passing of €his 
enactment persons possessed of capital were in the habit of 
providing money for persons with no capital to make conditional 
purchases, and comply with the provisions of the Act as far as 
residence is concerned. The capitalist so supplying the money 
to the person taking up the conditional purchase, made a 
contract binding the selector, when the conditions as to 
residence and improvements had been complied with, and the 
title was complete, to make a transfer to the person advancing 
the money. This is the kind of contract which was held valid in 

the oonditioiis required by the 18th declared to be illegal and absolately 
section of the * Crown Lands Alimation void, whether at law or in equity." — 
Act of 1861,' shall be and are hereby 1 OL Stat. 574-5. 

W2 
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^^^ the case of Barton v. Muir (2). Section 9 enacts as follows : — 
0'Ck)NNOK [His Honour read the section (3).] It is not allege<l that the 
Thorn, contract in this case was entered into "with the intent of 
violating the provisions of this section," nor is it alleged that the 
eflTect of the contract would be to violate them, nor is it a 
contract which is to come into effect after the completion of 
the conditions required by the 18th section of the Act of 1861, 
because it is a contract which came into effect immediately it was 
entered into. 

The plaintiff is a free selector ; he pays his deposit, resides on 
the property, and then gets an extension of time to complete his 
improvements. He is therefore in a condition to lease the 
propeiiy, if the Crown does not insist on his compliance with the 
conditions relating to improvements. Having done all these things, 
after getting this extension of time, he makes a lease ; and the 
defendant, to whom this lease was made, is not in a position to 
dispute his landlord's title. It may turn out to be a bad one, but 
the contract is a legitimate one, there being no violation of the 
Act, and nothing to prevent the completion of' these improve- 
ments; there was nothing done by these parties such as could be 
said to show an intention to violate the provisions of this section. 
There is no attempt to circumvent the provisions of this Act, 
either by word or conduct. 

WiNDEYER, J., concurred. 

Sir G. Innes, J. Mr. Lingen's contention is that this was a 
contract entered into after the passing of the Act of 1875, to take 
effect wholly or in part after the completion of the conditions 
required by sec. 18 of the Act of 1861. But the time limited by 
sea 18 had expired when the lease was made, and there is 
nothing to show that the lease may not expire before the 
conditions are in fact complied with. 

Jvdgment for the plaintiff. 

Attorney for the plaintiff: Chambers. 
Attorney for the defendant : OUlespie, 

(2) L.R. 6 P.C. 134. (3) See note 1 on page 310. 
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Crown Lands Acts—** Crovm Lanih"^Land dedicated as site for a town— 25 Vict, 

No. 1, sec, 4-39 Viet. No. 13, sec. 44. ^ov. 6. 

Land declared to be set apart, tinder sec. 4 of 25 Vict. No. 1, as the site for a Un^tin C J 
town, is ''Crown lands" for the purpose of a prosecation under sec. 44 of 39 and ' 

Vict. No. 13 for trespassing upon Crown lands. Innes^ J. 

The person filing the information must be a Commissioner for Crown Lands, or 
most be authorised by the Minister for Lands. It is not sufficient, without 
showing that the authority of the Minister for Lands has been transferred to him, 
to show that the Minister for Mines has given authority to a person to file the 
information. 

Special case stated under " The Justices* Appeal Act," An 
information was laid by Osborne Wilshire against William Hood 
and. William Birrell for trespassing upon Crown lands, by erect- 
ing a buildiug thereon, contrary to sec. 44 of " l^he Grown Lands 
Acts Amendment Act** (39 Vict. No. 13). 

At the trial, before Mr. Donaldson, P.M., at Mathoura, evidence 
was given, after objection, that the prosecutor was a person autho- 
rised in writing by the Minister for Mines to lay the information. 
It further appeared that the land on which the alleged trespasses 
were committed was within the boundaries of land surveyed and 
proclaimed in the Oovernm^nt Gazette of 14th October, 1878, as 
the site for the town of Mathoura. It was admitted that the 
building erected by the defendants encroached on such land. 

The magistrate held that "Town Lands, being lands set apart 
under sec. 4 of the * Crown LaTids Alienation Act of 1861' (25 
Vict. No. 1), were not Crown lands, or land granted, reserved or 
dedicated within sec. 44 of the 'Amending Act of 1875,' and 
therefore that the complainant had no authority to prefer this 
information." He accordingly dismissed the information. The 
question for the Court was, whether such ruling was erroneous in 
point of law. 

Rogers appeared for the Crown. 

Sir J. MARTIN, C.J. By the 44th section of the " Crown Lands 
Amendment Act of 1875," power is given to any Commissioner of 
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1883 Crown Lands, or other person " authorised by the Minister in that 
WiLSHiRs behalf," to file an information before any two or more justices, 
Hood. complaining of a person, not having any lease or license for that 
purpose, " who shall be found occupying any Crown land, or land 
granted, reserved, or dedicated for public purposes." It appears, 
according to the case submitted for our information, that a 
person, authorised, not by the Minister for Lands, who, I take it, 
is the Minister charged with the administration of the public 
lands, but by the Minister for Mines, files an information under 
that section. After the case had been gone into, the magistrate 
dismissed the information on the ground that the land in question 
was not Crown land or land granted, reserved, or dedicated for 
public purposes, and he went on to say that he came to the 
conclusion that the complainant had no authority to lay this 
infoimation. He does not say that he so decided because the 
complainant was not authorised by the proper person, or because 
the land was not Crown land. 

If the Minister for Mines has in any way become charged with 
the administration of the public lands, he would be the proper 
person to give authority to file this complaint; but in the absence 
of any information to that efiect, I am of opinion that the Minister 
for Lands is the only peraon charged with such administration. 
I cannot well see how the Minister for Mines would be likely to 
have charge of lands set apart as the " sites of new cities, towns, 
and villages." It does not appear on which of the two grounds 
taken here it was that the magistrate came to the conclusion 
that this complainant had not this authority; but it appeal's to 
me that if the authority which the complainant had was an 
authoiity from the Minister for Mines only, it was not sufiicient 
to authorise him to file the information, unless some change in the 
department had taken place which gave the charge of these lands 
to the Minister for Mines. 

Then comes this, which after all is the main point, whether 
lands surveyed and laid out as the site for a town have thereby 
ceased to be Crown lands? I am of opinion that such land is not 
the less Crowp land because the Crown, under the powers 
conferred by sec. 4 of the ''Lands Alienation Act 0/1861," has 
surveyed and laid it out as streets, and declared that it is to be 



Hood. 
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the site of a town or villaoje. It is not dedicated, under sec. 5 of ~ 

the Act, as being a site for a church or burial ground, or other v. 

such purpose; it still remains Crown land, and is land, the 
occupation of which, by an unauthorised person, is made open to 
prasecution under this section. 

Sir G. Innes, J., concurred. 

Declaimed, thai land set apaH for a town is 
Crown Lands within the meaning of sec, 44? 
of 39 Vict No. 13; am? that the person 
authorised to file the infoi*mation must be 
so authorised by the Minister foi' Lands, 
unless his duty in that respect has been 
transferred to the Minister foi* Mines. 

Attorney for the prosecutor: The Crown Solicitor, 



DAVIES V. HARRIS. Nov, 6, 16. 

Pradice—Costa — Nominal damages in action for slander — Bight of plaintiff to his jf(i,^i,j n.j 
costs — 21 Jac, I., c, 16, sec. 6 — Defamation Act (11 Vict. No. 13), sec. 1. m^^ 

The plaintiff in an action of slander having recovered a verdict with one farthing -"« «^> • 
damages, obtained a certificate from the Jadge, under sec. 101 of the District 
Courts Act, and proceeded to tax his costs. The prothonotary declined to tax, on 
the ground that the plaintiff, having recovered less than 40s. damages, was by 21 
Jac. I., c. 16, sec. 6, entitled to no more costs than damages. 

Held, that although the section of the Statute qf James was in force in this 
colony until the passing of the Defamation Act, yet that the Legislature, in the 
latter Act, by putting actions for slander and for written libel under the same 
rules, intended to make the remedy as effective, and the consequences to the , 

defendant as extensive in the one case as in the other : and the Court held that 
the plaintiff was entitled to have his costs taxed. 

Motion that the Court should direct the prothonotary toliax 
the plaintiff's costs. The action was one of slander, to which the 
defendant pleaded not guilty, and a justification that the state- 
ments were true and for the public benefit. The trial was held 
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1883 before Innea, J., and a jury of twelve: verdict for the plaiutiflF, 

D^viEs damages one farthing. 

jj^^g The plaintiff thereupon applied for, and obtained from the 

Judge, a certificate under sec. 101 of the District Courts Ad, 
and proceeded to tax his costs. The defendant, however, 
objected that by sec. 6 of the Statute 21 Jac. I., c. 16 (1), the action 
being for slander, and the amount of damages awarded being less 
than 2L, the plaintiff was only entitled to as much costs as 
damages. The prothonotary, being of that opinion, declined to 
proceed with the taxation, and this application was made by the 
plaintiff to the Coui-t to direct the prothonotary to tax his costs. 

Darley, Q.C., for the defendant, took the preliminary objection 
that the allocatur had not been taken out: Sdlman v. Boam (2). 

Stephen, Q.C., for the plaintiff— This is an application for an 
order to tax costs, not for a review of taxation. 

The Court thought that the case cited did not stand in the 
way of the application made in this case; and the objection was 
overruled. 



As to the main point, 

Stephen, Q.C. (G. B. Stephen with him) for the plaintiff— The 
object of the statute, like that of 43 Eliz., c. 6, sec. 2, was to 
compel people to bring all trifling actions before inferior tribunals. 

[Sib J. Martin, C.J. Such is not the object of the Statute of 
James. That statute applies to all Courts, and it was intended 
to punish people who bring actions, and do not recover more 

(1) 21 Jac. L, c. 16, sec. 6 enacts:— ages ander forty shillings, then the plam- 

" That in all actions upon the case for tiff or plaintiffs in such action shall 

slanderous words, to be sued or prose- have and recover only so much costs at 

cutod by any person or persons in any the damages so given or assessed amoont 

of the courts of record at Westminister, unto without any further increase of the 

or iu any courts whatsoever that hath same, any law, statute, custom or usage 

power to hold plea of the same, if the to the contrary in anywise uotwith- 

jury upon the trial of the issue in such standing." 1 ChUly*8 Stat, 1111-2. 
action, or the jury that shall inquire of (2) 8 M. & W. 552 ; 2 Dowl. Pr. C9JL 

the damages do find or assess the dam- 689. 
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than a certain amount of damages. You will have some difficulty isss 
in making out that it is inapplicable to the circumstances of this j^j^yjEs 

The statute only applies to actions brought in the Courts at 
Westminster, and does not extend to other Courts throughout 
Her Majesty's dominions. 

The Statute of James is by implication repealed by the 
Defamation Act (3). 

[Darley, Q.C. The Statute of James was not repealed by 
30 & 31 Vict., c. 142: Marshall v. MaHin (4)]. 

In Garnet v. Bradley (5) all the previous cases were reviewed. 
The Defamation Act (3) places actions for slander in the same 
position as actions for libel; the Act of James (6) only applied to 
words slanderous per ae, but by the Defamation Act that distinc- 
tion is abolished. 

[Sm G. Iknes, J. In sec. 2 (3) a distinction is preserved 
between libel and slander.] 

By the express words of sec. 1 (3) libel and slander are put on 
the same footing. The word " rules" applies to the law with 
reference to costs ;i t includes " statutes," and is not restricted to 
general rules of practice. The whole character of the law of 
defamation has been altered by the Defamation Act Sec. 2 of 
12 Vict. No. 1 (7) is inconsistent with the remaining in force of 
the Statute of James (6), and is equivalent to enacting that costs 

(3) 11 Vict. No. 13, sec. 1, enacts: — force relating to actions for written 

**For the better protection of private slander shall, so far as they are applicable 

character, and for the more effectually and are not altered by this Act, be 

secnringtheliberty of the press, and for deemed applicable to aU actions for 

better preventing abuses in exercising such defamatory words." 

the said liberty : Be it enacted by His Sec. 2 provides that "on the trial of 

Excellency the Governor of New South an action for defamatory words not 

Wales, with the advice and consent of imputing an indictable offence" certain 

the Legislative Council thereof: — That defences may beset up under the plea 

the right of action for oral slander shall of not guilty."—! 01 Stat, 660-1. 

extend to all defamatory words for (4) L.R. 5 Q.B. 239. 

which any action might now be main- (5) L.R. 3 App. Cas. 944. 

tained if the same were reduced into (6) See note 1 on previous page, 

writing, and that aU the rules now in (7) 2 OL Stat. 2212. 
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shall be allowed in all eases, unless the certificate there provided 
for is given. 

Darley, Q.C., (Rogers with him) for the defendant — As to the 
Act 12 Vict. No. 1 (8), it was decided in Evans v. Reas (9) that 
the Act 3 & 4 Vict., c. 24, in which similar words are used as in 12 
Vict. No. 1^ did not repeal 21 Jac. I., c. 16, sec. 6 (10). 

[Sir G. Innes, J. By 3 & 4 Vict., c. 24, a certificate was required 
in order to give the successful plaintiff his costs, but by 12 Vict. 
No. 1 he has his costs, unless deprived of them by a certificate.] 

In Marshall v. Martin (11) it was held that ^'TheCourUy Court 
Acf* (30 & 31 Vict., c. 142), which is worded nearly like our 
District Courts Act, did not repeal the Statute of James (10). The 
next point is whether the word " rule" is applicable to the Statute 
of James. Their argument amounts to this : — That because that 
statute is not applicable to written slander, therefore, by the 
Defamation Act, it is not applicable to oraL slander. It was 
decided in Brennan v. Russdl (12), that 8 & 9 Wm. III., c. 11, is 
in force in this colony; and by BuH v. Owyder (13) it was held 
that 43 Eliz., c. 6, is in force here. With regard to the repealing 
of statutes by implication, we refer the Court to " Maxwdl on 
Statutes'' (last ed.), p. 198. 

[Sir G. Innes, J. If the action was frivolous, and ought not to 
have been brought, I ought not to have granted a certificate under 
the DistHct Courts Act.] 

[Sir J. Martin, C.J. The Judge need not grant a certificate 
if in his opinion the action ought not to have been brought: 
Strachey v. Lord Osborne (14). Was there a rule in force at the 
time when the Defamation Act was passed relating to the costs 
of actions for written slander?] 

Yes ; " The Statute of Gloucester.*' Another rule applicable to 
written, but not to oral slander, is, that special damage need not 



(8) 2 01. Stat. 2212. 

(9) 9 C.B. N.S. 39. 

(10) See note 1 on page 316. 

(11) L.R. 5Q.B. 239. 



(12) Fost. D. Ct. Prac. (ed. 1870) 247. 

(13) 10 S.C.R. 109 n. (a). 

(14) L.R. lOC.r. 92. 
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be proved. If the Court hold that the Statute of James has been 1^83 

repealed by implication, it would be going against the policy of Davuss] 

the law of England, which discourages the bringing of frivolous Harris. 
actions. 

Stephen, in reply — The object in passing the De/ama^icm -4 c^ 
was to put the law of libel and slander on the same footing. If 
the word "rule" does, as is admitted, comprehend the rules of 
common law, why should it not also include the statute law ? 

[Sir J. Martin. I think that in "Blackstone'a CommentarieSy' 
statutes are referred to as rules of law.] 

Cur, adv. vult 

On 6th November, the written judgment of the Court (the 
Chief Justice, and Sir G. Innes, J.) was delivered by — 

Sir J. Martin, C.J. In this case the plaintiff sued the 
defendant for verbally imputing to him the crime of obtaining 
money by means of false pretences. There was a plea of 
justification alleging the truth of the defamatory statements 
complained of, and that the publicaticp of them was for the 
public benefit. The jury after a protracted trial, lasting several 
days, found a verdict for the plaintiff, and awarded him one 
farthing damages. 

The Judge who tried the cause was then applied to for a 
certificate under the ** District CouH Act" (22 Vict. No. 18), sec. 
101, to the effect that there was sufficient reason for bringing 
the action in the Supreme Court. His Honour granted the 
certificate, and the plaintiff proceeded to tax his costs, when it 
was objected that by the Statute 21 Jac. I., cap. 16, sec. 6, in 
actions for slanderous words, where the jury assess the damages 
under 408., the plaintiff shall recover only as much costs as 
damages. Under this statute it was contended that the plaintiff 
was entitled to no costs beyond the sum of one farthing awarded 
to him as damages, and the Prothonotary being of that opinion 
declined to proceed with the taxation. An application was then 
made to the Court to direct the Prothonotary to tax and allow 
the plaintiffs costs, on the ground that nothing in the statute 
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1883 referred to in any way affects his right to costs, he having 
Davies obtained the certificate before referred to under the District 
Harbis. Courts Act. 

It was contended on behalf of the plaintiff — first, that the sixth 
section of the^ Statute of James (15) never was in force in this 
colony; and, secondly, that if it had been at one time so in force, 
it ceased to have any operation here after the passing of the Act 
of our Legislature, 11 Vict., No. 13 (16), which, it was contended, 
abolished the distinction between oral and written slander. As 
to the first of these poiuts, it is clear that no difficulty ever stood 
in the way of applying this sixth section in the administration of 
justice in this colony, and until the passing of the 11 Vict No. 13, 
it was certainly in force here. The question now is, did that Act 
deprive it of any further operation? " For the better protection 
of private character, and for the more effectually securing the 
liberty of the press, and for the better preventing abuses in 
exercising the said liberty," it was enacted (sec 1) " that the 
right of action for oral slander shall extend to all defamatory 
words for which an action might now be maintained if the same 
were reduced into writing." These words give exactly the same 
right to bring and maintain an action for defamatory words, 
whether spoken or written. The section then proceeds to enact 
" that all the rules now in force relating to actions for written 
slander shall, so far as they are applicable and are not altered by 
this Act, be deemed applicable to all actions for such defamatory 
words." There then follows a proviso in section 2, that in an 
action for defamatory words not imputing an indictable offence, 
the jury may find a verdict for the defendant if they should think 
that the plaintifi^s character was not injured by the defamation 
complained of. With this exception the actions for oral and 
written slander are placed upon the same footing, and all the 
rules relating to the one are made applicable to the other. 

It appears to us that, with the exception of this power given 
to juries in the second section of the Act, all rights and remedies 
which the law allowed in respect of written slander were ex- 
tended equally to oral slander also. By giving the same right of 
action in both cases, and putting both such actions under the 

(15) iSeo note 1 on page 316. (16) See note 3 on page 317. 
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same rules, the Legislature plainly manifested its intention to ^^^ 
make the remedy as effective, and the consequences to the defen- Davies 
dant as extensive, in the one case as in the other. As the sixth Harris. 
section of the Statute of James never applied to actions for 
written slander, and no law existed to prevent the plaintiff, with- 
-out a certificate to deprive him of his costs, recovering in such 
actions more costs than damages, it follows that that statute, so 
far as it relates to costs in actions for slanderous words, ceased on 
the paasing of an Act 11 Vict. No. 13, to have any further 
operation in this colony. To hold otherwise would be equivalent 
to saying that, although actions for oral and written slander are 
placed upon the same footing, yet in the matter of costs the then 
existing distinction is to be kept up. The Legislature never 
could have intended this, but, on the contrary, plainly meant to 
place all actions for defamation, oral or written, on the same 
footing, with the one exception already pointed out. We are of 
opinion, therefore, that the plaintiff in this action, having 
obtained the certificate under the DistHct Court Act, is entitled 
to hi^ full costs, as in ordinary cases. 

Order accordingly* 

Attorney for plaintiff: -B. B, Smith. 
Attorneys for defendant: Biudley & Son. 

* Note. — On 15th February, 1SS4, leave was granted to the defendant to 

appeal to the Privy Council. 



Ex PARTE ROWLKY. 2^0^^ 8. 

"Passengers Ac£* (18 is 19 Vicl., e. 119), f^ee. 1^— Breach of provisions of contract jjaiiin CJ 
Ucket^Summary proceedings against masUr—Contrael ticket not signed by Windieyer/* 
nuister. and 



Summary proceedings having been instituted, under sec. 73 of the Passengers 
Ad, by a passenger against the master of a vessel for breach of the provisions of 
the contract-ticket, it appeared that the contract-ticket was not signed by the 
master, nor by anyone on his behalf. The magistrate before whom the proceedings 
were heard, however, made an order against the defendant, with damages and 
costs, and awarded a further sum of 20/., holding that, by sec. 73, he was com- 
pelled, where a breach of the contract had been committed, to award that sum in 
addition to damages and costs. 

Held, on motion for a prohibition, that, whatever proceedings might be taken 
against him under other sections, in order to make him liable to a penalty, the 
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1883 master could not be proceeded against summarily for the breach of a contract 
— Z~ which he did not enter into. 

Ro\^T. /^«2<2 also, that the magistrate was in error in holding that he was obliged by 
sec. 73 to award the 20/. Kule for a prohibition made absolute, withoat oosts. 

Prohibition to James Rowley and John Milboume Marsh, 
S.M., against further proceedings on a summary order or con- 
viction under sec. 73 of the *' PasseTigers Act of 1855" (1), 
wherein George Downes was complainant, and James Rowley 
defendant. 

The information stated that the complainant " was a passenger 
by the passenger ship Pathan, on a voyage from London to 
Sydney, and that a contract ticket was signed by George W. 
Bennett for John Henry Flint, on behalf of J. A. Hankey, the 
owner of the said vessel, whereby the owner engaged that the 
complainant should be provided with a steerage passage to, and 
should be landed at the port of Sydney, in the Pathan, whereof 
the defendant is the master, and who engaged to supply the 
complainant during the voyage with the amount of water 
and the articles of food set out in the contract ticket hereto 
attached, and that during the said voyage, to wit, &c., the said 
defendant neglected to supply the complainant with the quantity 
of water and provisions of good quality mentioned in the said 
contract ticket, whereby a breach of the said contract ticket hath 
arisen, whereby the complainant hath been damaged to the 
extent of 5L IBs., and hath also been damaged to the extent of 
61. for damage done to his clothes, contrary to the Act in such 
case made and provided." 

(1) 18 & 19 Vict. c. 119, sec. 73, costs as they may think fit, not exceed- 
enacts: — '*Any question which may ing in any case the amount . of the 
arise respecting the breach or non-per- passage money specified in such contract 
formance of any of the stipulations in ticket, and twenty pounds ; and if such 
any such contract ticket may, at the damages and costs be not at once paid, 
option of any passenger or cabin pas- payment thereof shall thereupon be en- 
senger interested therein, be heard and forced in the same manner and by the 
determined in a summary way by the same processes as the payment of sub- 
justices of the peace, magistrates, sistence money, or the return of passage 
sheriffs, or other officers hereinafter money may be enforced under this Act; 
authorised to adjudicate on offences and provided that if any passenger shall 
complaints under the Act, who are have obtained compensation or redress 
hereby authorised to try such questions; under any of the other provisions of this 
and if they shall find that a breach of Act he shall not be ehtitled to sue under 
contract has been committed, to award this section for damages for the same 
to the complainant such damages aud matter or cause of complaint." 
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The contract ticket annexed to the information contained the 1883 
following clause: — "1 engage that the persons named in the ex parte 
margin hereof shall be provided with a steerage passage to, and l^^^^^ 
shall be landed at the Port of Sydney, in Australia, in the steam- 
ship Pathan . . and shall be victualled, during the voyage and 
the time of detention at any place before its determination, accord- 
ing to the subjoined scale . . . (then follows a scale of allow- 
ance of provisions). . . For John Henry Flint, George W. 
Bennett, on behalf of J. A. Hankey, owner. London, 10th May, 
1883." 

The defendant gave evidence that he did not sign the contract 
ticket, nor had he anything to do with it. The evidence as to 
the quality and quantity of the food and water provided was 
conflicting. 

The stipendiary magistrate made an order in favour of the 
complainant, with damages 51. 15a., costs 21. 98. 2d., and 20l.\ in 
default three months. He held that under sec. 73 of the Pas- 
sengers Act he was compelled, if he found that a breach of con- 
tract had been committed, to award 201. in addition to damages 
and costs. 

A Rule nisi for a prohibition having been obtained by the 
defendant on the grounds, 1 — that the contract ticket not having 
been signed by the defendant or by someone on his behalf, he was 
not liable under sec. 73 of the Passengers Act; and 2 — that the 
magistrate was wrong in holding that he was obliged by the terms of 
the section to award a sum of 201. in addition to damages and costs. 

Darley, Q.C. {Rogers with him), for the defendant, now moved 
to make the Rule absolute — These proceedings were taken under 
sec. 73 of the Passengers Act for a breach of the provisions of 
the contract ticket, which, by sec. 71, is to be given to each pas- 
senger; the contract ticket not having been signed by the defend- 
ant or by any one on his behalf, he is not liable for a breach of 
the stipulations contained in it. The only way in which the 
defendant could be made liable for the alleged insufficient supply 
of provisions would be under sees. 35, 84 and 85, by which a 
penalty may be imposed, on the complaint of certain public 
officers mentioned in sec. 84. The magistrate was also wrong in 
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1883 thinking that, if he found that a breach of the contract had been 
Ex parte Committed, he had no discretion but to impose the full penalty of 
Rowley. 20?. in addition to damages and costs. 

Stephen, Q.C., showed cause— The words of sec. 73 (2) are 
general ; they empower the passenger to recover damages for the 
breach of contract, and do not say that the remedy is only 
given against the person who entered into the contract. At the 
end of the section is a provision that payment is to be enforced 
'* in the same manner and by the same processes as the payment 
of subsistence-money, or the return of passage money may be 
enforced under this Act"; this clause, we submit, gives the 
passenger a remedy against the master. If these words 
refer only to the enforcing of the remedy, then we might 
sue the owner in England and issue execution against the 
master here : for by sec. 48 the payment of subsistence-money or 
the return of passage money may be enforced against the master. 
Tf the remedy only was referred to, why should special mention 
be made of subsistence-money, why should not the enforcing of 
the remedy have been left to the general provisions of sec. 85, 
which applies to suits for the recovery of damages for breach of 
the stipulations of the contract-ticket, as well as for the recovery 
of subsistence-money and passage money? The words in sec. 73 
(2), " at the option of any passenger," confer on the passenger an 
option to proceed against either the master, the charterer, or the 
owner. 

Sir J. Martin, C.J. In this case George Downes was a passenger 
to this colony in a vessel called the Pathan, of which the present 
applicant was the master. Downes, when going on this voyage, 
entered into a contract in the form of a ticket, and described as a 
contract ticket, which provided for the supplying, among other 
things, of certain provisions during the voyage. This contract 
ticket was not signed by Rowley, the master, or by any person on 
his behalf, but was entered into on behalf of the owner of the 
vessel, it being stated to be signed " for John Henry Flint, Geoi^ 
W. Bennett, on behalf of J. A. Hankey, owners, London." It may 

(2) See note 1 on page 322. 
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be difficult to say on whose behalf it was signed — whether the 1883 
person putting the pen to the paper signed on behalf of Flint, Ehiparu 
Hankey, or Bennett; but if there is some obscurity as to the Rowley. 
question on whose behalf it was signed, still it is perfectly clear 
that it was not signed by Rowley, the master, nor did it purport to 
be signed by him ; in other words, Rowley was no party to this 
contract. The owner or charterer may have been a party to it, 
but Rowley was not. In that state of things Downes files an 
information against Rowley, under the 73rd section of an Imperial 
Act, 18 & 19 Vic. c. 119 (3), for breach of that contract, to which 
Rowley was no party, and a magistrate, before whom this case 
came on for hearing, adjudged that Rowley should pay 61. 
damages, 2L 98. 2d. for costs, and 20^.; and in default of payment 
of these sums he ordered imprisonment for three months. 
Against that adjudication the master, so convicted and ordered to 
pay these sums of money, has applied for a prohibition, and the 
question is whether this 73rd section warranted the proceed- 
ings that were taken. 

There is no doubt that in this Act of Parliament there are 
various clauses which render the master amenable to be sued for 
penalties for the breach of agreements to which he was not a 
party — I use the word "penalties'* emphatically. On certain 
things not being observed, a passenger may make the master, 
although he was no party to any agreement to do these things, 
liable to a penalty and imprisonment. Some of these sections 
make the master alone liable — the one I refer to is sec. 35 — and 
with reference to this question of dieting, he is made liable to a 
penalty although he may have been no party to the contract. In 
other clauses he is made liable jointly with the owner and 
charterer. But we have now to interpret the 73rd section (3), 
which does not authorise the proceeding for a penalty, but for 
damages for a breach of contract, and we have to consider what is 
the liability of a master under this section to supply provisions 
to bis passengers. 

If the master makes no contract to supply provisions, he 
cannot be liable for a breach of any such contract. There have 
been many cases in which a master has been sued for not 

(3) See note 1 on page 322. 
N,S.W.R., VoL IV., Law. X 
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1883 supplying a proper dietary for bis passengers ; but ibey are cases 
Exparu ^ wbicb tbe master bimself bad signed tbe contract. Tbese cases 
RowLKY. 3j,g ^ \yQ found in Campbell's Nisi Pritbs reports, and in 
Carrington and Payne's reports. I bave no doubt tbat in tbose 
days tbe contract was usually made witb tbe master, and be was, 
therefore, liable for any breacb of it; but I cannot see bow it can 
be possible tbat be can be sued on a contract witb wbicb be had 
nothing to do. All tbe cases in which damages have been 
recovered from captains of ships are cases where they have been 
made answerable for contracts entered into by them; that I take 
to be the ordinary common law principle applicable to masters 
of ships as to other persons. It is said tbat the 73rd section has 
made the master liable in a case like this. — [His Honour read 
the section (4)]. There are various sections which authorise the 
summary conviction of the master, the owner and the charterer, 
before magistrates, and render them liable to penalties. Then 
this section, recognising, as it appears to me, only a liability in a 
party to the contract, gives the option to the person complaining 
of such breach of contract to sue for the same before a jury as at 
common law, or before a magistrate, who is authorised to adju- 
dicate summarily; that is the option intended to be given by 
that section, viz., to proceed summaiily before a magistrate as for 
penalties, or to sue at common law for the breach of contract; 
the words " at the option of any passenger" may be unnecessary, 
but it may be that if the summary remedy had only been given, 
without making mention of any other mode of procedure, the 
remedy at common law would have been taken away. This 
option having been given to sue summarily, the Legislature then 
goes on further to say what the amount of damages shall be; and 
the liability to pay damages is limited in this way — that the 
magistrates exercising summary jurisdiction may give such 
damages as they may think fit, not exceeding in any case the 
amount of the passage money, and 201, The damages which 
may be given under this section are thus limited to the amount 
of the passage money and 202., but of course if the person com- 
plaining of the breach thought fit to pursue his remedy at common 
law the amountof the damages would be for the jury. That appears 

(4) See note 1 on page 322. 
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to me to be what the Legislature intended by the section. If they 1883 
intended more than that, they could have made the owner, Ex parte 
master, or charterer liable. They might have said that proceed- ^^^^^' 
ings could be taken against any one of these persons, but they 
have not done so; they have only provided for a summary juris- 
diction to be exercised by the magistrates where there has been 
a breach of contract. 

It then became necessary to provide for the manner in which 
the money should be recovered, and the section proceeds thus: — 
"and if such damages and costs be not at once paid, payment 
thereof shall thereupon be enforced in the same manner and by 
the same processes as the payment of subsistence or the return of 
passage money may be enforced under this Act." We are thus 
referred to section 85, which enacts that all money "made 
recoverable under this Act by way of passage money and sub- 
sistence money, shall and may be sued for and recovered before any 
two or more justices of the peace, &c.** The section then enacts 
that if the money and costs adjudicated be not paid, " it shall be 
lawful for any two- of such justices ... to cause the party 
offending to be committed to gaol, there to be imprisoned with or 
without hard labour according to the discretion of such justices, 
for any term not exceeding three calendar months," so that what 
sec. 73 has done is this: — where there is a breach of contract, the 
passenger may sue the person who has entered into the contract 
with him, and he may recover damages to the amount of the 
money he had paid for his passage, and 201.; and if the amount 
so adjudicated be not immediately paid, he may get an order 
from the magistrates for the imprisonment of the person sued, 
with or without hard labour. What I have said also disposes of 
the ground taken as to the excess of jurisdiction in awarding the 
201. But if my opinion had been different as to the construction 
to be put on the 73rd section, my opinion as to the excess of 
jurisdiction in awarding the 201. would be the same, and the 
proper course to be taken in such a case would be to order that 
such amount should be struck out of the conviction, while the 
rest would remain. But I think that the conviction is bad 
altogether, the defendant having been held liable on a contract 
which he did not enter into. 

X2 
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18S3 WiNDEYER, J. I am of the same opinion. The Act 18 & 19 

iCx parte Vict., chap. 119, provides in sec. 71 that every person who is to 
Rowley. ^ conveyed by a ship to parts beyond seas shall have given to 
him what is termed in that section a contract ticket, specifying 
the terms and conditions on which he is to be conveyed to the 
port of his destination, and it is quite clear from the terms of the 
contract ticket (the form of which is provided for by Schedule L 
to the Act) that it is to be a personal engagement as to the terms 
on which the passenger is to be carried. In this case, the person 
who prosecuted the master of the Paihan in the police court had 
a contract ticket given him which, as I read it, is signed on 
behalf of the charterer of the ship, one Flint, and I gather from 
its terms that the owner8,having authority given them by the char- 
terer, empowered one Bennett to sign the contract ticket on their 
behalf. The contract begins thus: — "I engage that the persons 
named in the margin hereof shall be provided with a steerage 
passage, &c" The complainant in the court below, being dis- 
satisfied with the food provided on the voyage, took proceedings 
before justices against the master of the ship for breach of this 
contract, as the Act provides by the 73rd section he may do. The 
magistrates before whom the case was heard seemed to have 
admitted in evidence, for the purpose of proving the case made 
by the complainant, this contract ticket, which was not signed 
by the defendant, but signed by another person apparently on 
behalf of the charterers, and misconstruing the 73rd section of the 
Act, as it seems to me, they held themselves bound to award the 
sum of 201. in addition to damages and costs. 

It was contended that the court below rightly received this 
ticket in evidence, on the ground that, under this section, the 
complainant could proceed against the master, the charterer^ or 
the owner, as he thought fit. Several sections of the Act have 
been alluded to, by which it is provided that each of those 
parties may be proceeded against, and it is argued that, inasmuch 
as by these sections several of these parties may be sued, the 
intention of the Legislature was to give a similar option in 
proceedings imder the 73rd section. These sections afford no 
ground for the inference sought to be drawn from them; the option 
expressly given by them is, on the contrary, an argiunent against 



1 
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that option being given where proceedings are taken under a 1883 
different section — sec. 73. It would be an extreme step to make ex parte 
a person liable for the contract of another in derogation of ^<^wley. 
common law rights, and the precision with which it is pointed out 
in those sections that such a course may in some instances be 
taken, while there is nothing in sec. 73 to a similar effect, is an 
argument that tells more against the complainant than in his 
favour. The real meaning of sec. 73 appeai*s to me to be this — 
that whereas, in the case of a breach of a contract to supply the 
passengers with proper food, the only rights of a person com- 
plaining are to take proceedings at common law ; by this section 
he is given this additional remedy, that if he wishes to avail 
himself of a more expeditious mode of procedure, he may go 
before justices, and &sk them to decide as to any breach of 
contract he may have to complain of. The words used in that 
section must be construed according to their ordinary meaning ; 
it cannot be supposed that the Legislature, in giving this power 
to proceed summarily, intended that a person should have the 
right to make another person liable on a contract whom he could 
not make liable if he had proceeded in one of the superior courts. 
It would be a straining of the meaning of the section to hold 
that, because it is provided there that in case the damages awarded 
be not paid, '' payment shall thereupon be enforced in the same 
manner and by the same processes as the payment of subsistence 
money, or the return of passage money under this Act," the 
Legislature therefore intended that the right which is given to 
sue the owner, charterer, or master, for a penalty, should be 
also given where proceedings are taken for breach of the terms 
of the contract ticket, as charged here. All the Act says is, 
that if the right person is sued, the judgment in the inferior 
court may be enforced by the remedies provided for in another 
section. The words in sec. 85 — " All penalties imposed and all 
sums of money made recoverable under this Act, by way of 
passage money, subsistence money, compensation, or damages 
for the breach of any stipulation in any contract ticket, shall 
and may be sued for and recovered before any two or more 
justices*' — do not in any way militate against this construction 
of sec. 73. 
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1883 As for the 20Z. which has been made a portion of the award, it 

Ex, paru appears to me clearly that the magistrate was mistaken, and that 
RowLKY. j.j^g court below altogether erred in supposing that it was neces- 
sary to award the penalty of 202. in addition to the amount of 
damages and costs. 

Sir G. Innes, J. I am of the same opinion. I think the pro- 
hibition should go on both grounds. With reference to the ground 
as to the award of 20Z. by the magistrate in addition to the other 
sums, I confess I am somewhat at a loss to understand upon what 
process of reasoning the magistrate could have arrived at the 
conclusion at which he did. 

The other question is not so clear, and is of somewhat more 
difficulty, although, at the same time, I have not been able to 
divest my mind of the impression that I had received at a very 
early stage of the argument, that in proceedings for breach of 
contract under sec. 73 (5), you must have before the Court, so as 
to have an adjudication against him, a party to the contract 
The other sections by which certain penalties are imposed, provide 
that the master, owner, or charterer, although they may not have 
signed any contract, or have been cognisant of it, may be liable 
to penalties ; and it does not lie in their mouths to say that they 
did not know what the contract was. These sections further 
provide that the penalties must be recovered by certain named 
officers. Thus, subsistence money may be recovered by a 
passenger against a person not a party to the contract But 
where it is required to direct that a person not a party to the 
contract shall be made liable for breaches which have caused 
damage, the Legislature has expressly said so. The 73rd section 
provides a summary remedy for breach of the contract entered 
into with the passenger in pursuance of sec. 71. The passenger 
has either his common law remedy reserved to him by sec. 58, or 
he may, at his option, avail himself of the summary remedy 
provided by sec. 73, under which the magistrate may award 
damages and costs not exceeding the amount of the passage 
money and 20{. if a breach of the contract has been committed. 
There is nothing in that section to give a right of action against 

(5) See note 1 on page 322. 
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the owner, or charterer, or master at the option of the passenger, but 1883 
the person who has entered into the contract and broken it, is to Ex parte 
be alone liable ; the section does not say that a contract entered Rowley. 
into by one must be taken to have been entered into by all. 

The words on which Mr. Stephen relies are contained in that 
part of the section which provides that if the damages and costs 
awarded be not paid, such payment shall be enforced " in the 
same manner and by the same processes as the payment of sub- 
sistence money, or the return of passage money, may be enforced 
under this Act." Sec. 85 is the only one which provides for the 
way in which this payment may be enforced. It is hard to see 
why the Legislature should have chosen these two particular 
mattei*s of subsistence money and the return of passage money, 
and not impossibly I might have wished for a little longer time 
to examine all the clauses of this Act bearing on this matter, when 
I might have found more reason than there now appeara to be for 
these words being introduced ; but although that is a difficulty 
which I do not altogether surmount, it is not one which stands in 
the way of adjudication in the matter now before us, which is 
whether, in a proceeding under sec. 73, a person can be made 
liable for breach of a contract which he had not entered into. I 
therefore concur that the prohibition should go. 

Ride absolute, without costs. 

Attorneys for applicant: Bradley & Son. 
Attorney for respondent : Wallace. 
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1883 Ex PARTR DUGQAN. 

Nov, 8. Inspector of Weights arid Measurea^Appotntment by Qovemor-in-CouncU--" Weights 

and Measures Act'' (16 Vici. No. 34), sec. l-^^'ConHUution Act'' (18 <fr 19 

Martin C. J., ^•^•» ^- ^)» ^' 37. 

Jn^s^ J ^^ ■®®* ^ ^^ *^® *' W^^A^tf and if«a«urM Act'' (16 Vict. No. 34), the appointment 

' * of inspeoton is vested in the "justices in their respective Petty Sessions." By 
sec. 37 of the ** Constitution Act" (IS 9o 19 Vict c. 54), the appointment of pnbHc 
officers is vested in the Oovemor, ** Provided always that this enactment shall not 
extend to minor appointments, which, by Act of the Legislature, . . may be 
vested in heads of departments or other officers or persons within the colony." 

Held, that by the proviso in the ConstUtUion Act the appointment of Inspector 
of Weights and Measures was left as it was before the Act in the respective Courts 
of Petty Sessions, and that an appointment by the Grovemor-in-Coundl was invalid. 

Prohibition to William Crane, S.M., and Alfred Charles Dent 
to restrain farther proceedings on the conviction of the applicant^ 
Joseph Duggan, at the complaint of Dent, for a breach of sec 17 
of the " Weights aifid Measures Acf (16 Vict No. 34) by having 
light weights in his shop in Sydney, on the ground that Dent was 
not appointed Inspector of Weights and Measures by the Court of 
Petty Sessions for the Metropolitan District as required by sec 7 
of the Weights and Measures Act (1). 

A Rule nisi for prohibition having been granted on the above 
ground, 

Foster {Rogers with him) now moved to make the Rule absolute 
— By sec 7 of the Weights and Measures Act, the appointment of 
inspectors is vested in " the justices in their respective petty 
sessions/' and the question is whether this is a '' minor appoint- 
ment" within the meaning of the proviso to sec. 37 of the 
Constitution Act (2). The words " may be vested in heads of 
departments/' &c., refer to offices then in existence as well as to 

(1) 16 Vict. No. 34, 2 01 Stat, 2517. that this enactment ahaU not extend to 

(2) 18 & 19 Vict. c. 54, sec. 37, minor appointments, which, by Act of 
enacts: " The appointment of all public the Legislatare or by order of th« 
offices under the Government of the Qovemor and Executive Council, may 
colony hereafter to become vacant or be vested in heads of departments or 
to be created . . shall be vested in the other officers or persona within tlM 
Governor with the advice of the Execu- colony.** — 1 OL Stat, 361. 

tive Council , , Provided always 
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offices to be created ; the object being to make an exception of all 1883 

appointments to then existing offices, of which this was one ; the Exparu 

proviso as well as the former part of the section relate both to ^^^^' 
offices then in existence and to offices thereafter to be created. 

Stephen, Q.C. {Wise with him), showed cause — ^The Inspector 
of Weights and Measures is not a minor officer ; he has a salary 
of 2002. a year, and is the head of his office ; no one has control 
over him in respect to his office ; he is bound to obey no one. 
Minor appointments refer to clerks, messengers, caretakers, &c., 
who have superior officers over them. The proviso in sec. 37 of 
the Constitution Act is exclusively prospective. 

Sir J. Mabtin, C.J. The applicant was convicted summarily 
under sea 17 of the " Weights and Measures Act '* (16 Vict. No. 
34) for having in a place where goods were sold certain light 
weights, which weights were so found in his possession by the 
Inspector of Weights and Measures. Under this 17th section, for 
the purpose of such a conviction, it was necessary to show that the 
alleged light weights were found by such an inspector, because it 
is the finding of such weights by such an official that constitutes 
the offence — not the selling by light weight, but the fact that such 
light weights were so found in a shop where goods were sold. 

The appointment of the person proceeding for this penalty was 
sought to be proved by the production of a document in the follow- 
ing terms: — " Department of Justice, Sydney, 26th May, 1883. I 
recommend that Mr. Alfred Charles Dent be appointed Inspector of 
Weightsand Measures for the Metropolitan District, moe Mitchelson, 
resigned, at a salary of 2002. per annum, from the 1st June next, H. 
E. Cohen. The Executive Council approve of the appointment 
herein recommended, Alex. C. Budge, Clerk of the Council." 

It is contended that that was not a valid appointment, because, 
by sea 7 of the Weights and Measures Act, the appointment 
of inspectors was vested in the respective courts of petty sessions 
of the districts in which the inspectors are to act, and it is con- 
tended that the only authority which could appoint an official of 
this character is a court of petty sessions, which in this case 
would be the court of petty sessions for the district of Sydney. 
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1883 In answer to that contention, we have been referred to sec 37 
Ex parte ^^ ^^® schedule of the Constitution Act, which provides — [His 
DuGQAN. Honour read the section (3).] Now, the question is whether that 
section supersedes or alters in any way, as far as relates to the 
appointment of this officer, sec. 7 of the Weights and Measures 
Act. There can be no doubt that what the Legislature of this 
colony had in view in framing this schedule (which was not an 
Act when it passed the colonial Legislature, but derived its force 
from the subsequent Act of the Imperial Parliament) was only 
the necessity of preventing the appointment of public officers 
in this colony being made by persons outside the colony. It is 
a matter of historical knowledge that the appointment of officers 
in the public service of this colony used to be made by a Secre- 
tary of State in England; and the object of the statute was to 
confer on the Government of this colony the power to make such 
appointments in exactly the same way as similar powers are 
exercised in England by the Imperial Government, and so 
prevent persons unknown to us being appointed to these offices. 
It is also evident from the proviso that it was not intended to 
confer the power of making all appointments on the Govemor- 
in-Council exclusively; but where before the Act some officers 
were appointed in the colonies by local jurisdictions, it was 
thought proper to leave these appointments as they were ; that 
Ls why this proviso was inserted. The Legislature must be taken 
to have known that there were at the time of the passing of this 
statute a number of persons appointed in this colony to certain 
offices whose appointments did not proceed from the Imperial 
Government, but from some local official. There was no cause why 
the power to make appointments conferred by an earlier statute 
— the Weights and Measures Act, should have been interfered 
with; and it cannot be said that this appointment is a superior 
one and not within the terms of the proviso. This appointment 
is a minor one within the meaning of the proviso, and bein^ 
vested by the Legislature in the Court of Petty Sessions for 
Sydney, the power to make it was not transferred and vested 
in the Governor and Executive Council by the Constitution Act. 
If it is an improper thing to leave such an appointment in the 

(3) See note 2 on page 332. 
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hands of a court of petty sessions, the remedy is to repeal 1883 
the Act and put the matter on a better footing. Ex parte 

DUGGAN. 

Sir G. Innes, J. I am of the same opinion. The appointment 
of inspector of weights and measures was clearly, by 16 Vict. No. 
34, vested in justices in petty sessions throughout the colony. The 
proviso in sec. 37 of the Constitution Act leaves the matter of 
such appointments of minor oflBcers exactly where it was before 
that Act was passed, and we have not been referred to any sub- 
sequent legislation which can be said to have altered the position 
of affairs. Mr. Stephen has only referred to the earlier words of 
the 37th section,and says that the proviso is only prospective. I am 
of opinion that this proviso is to apply to any appointments 
which " now or hereafter " may be vested in persons within the 
colony, and that it is as general in its application as the earlier 
words of the section are, which apply to appointments then exist- 
ing as well as to appointments thereafter to be'created. 

BtUe absolute, without costs. 

Attorney for applicant : T, M, Williamson, 
Attorney for respondents : The Crown Solicitor, 



DAVIES ». MAYOR AND ALDERMEN OP THE BOROUGH OF WINDSOR. Nov, 2. 



Pr<ictke — ATnendment qf name of defendant^** Common Law Procedure Act'* (17 Mai-tin, C.J., 

net. No. 21), sec. 172. and 

Plaintiff sued ''the Mayor and Aldermen of the borough of W." He lost his 
action; execution was issued against him for the costs, and an application was 
made by the defendants to make him insolvent. This was refused, and the 
defendants thereupon obtained an order of a Judge in Chambers that tlie record 
and subsequent proceedings should be amended by substituting "the Borough 
of W." for "the Mayor and Aldermen of the Borough of W.," that being the 
title under which the corporation should have been sued. 

The CouBT dismissed a motion to have the Order rescinded; holding that by sec. 
172 of the " Common Law Procedure Act " the Judge in Chambers had power to 
make the amendment asked. 

Motion to rescind the order of Innes, J., that the record be 
amended by altering the name under which the defendants had 
been sued to that of the " Borough of Windsor." 
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1883 The action was brought by the plaintiff against the " mayor and 

^Avm aldermen of the Borough of Windsor"to recover damages occasioned 

^ ^* by certain alleged acts of negligence in the construction of the 

OF Windsor, streets of the borough. The case came on for trial and resulted 

in a verdict for the defendants, who taxed their costs and issued 

execution for them against the plaintiff. The judgment not 

having been satisfied, the defendants obtained from the Chief 

Commiasioner in Insolvency an Order nisi to sequestrate the 

plaintiff's estate as insolvent. A motion made to make the Rule 

absolute was refused, on it appearing that the action ought to 

have been brought against the "Borough of Windsor." 

The defendants thereupon obtained the order in Chambers, now 
appealed from, granting leave to amend the record, and all pro- 
ceedings subsequent thereto, by substituting "the Borough of 
Windsor" for "the Mayor and Aldermen of the borough of 
Windsor." 

Fo8tei% for the plaintiff — The amendment was made at a wrong 
time: it should have been made during the pleading. Besides, 
the amendment was not made for the purposes of the action, but 
in order to make the plaintiff insolvent — a proceeding in a differ- 
ent court: Fisher v. Magnay (1). 

[Sir G. Innes, J. In Cannan v. Reynolds (2), the amendment 
was made because the plaintiff had made a nnstake by claiming 
too little, although the amount of the debt and the costs of the 
action had been paid.] 

An objection to the misnomer of one of the parties must be 
taken before the next pleading is filed: Kitdien v. Brooks (3). The 
words of the section of the Commou Law Procedure Act, " in an 
existing suit" govern the clause to the end. By the Insolvent 
Act the right to petition is given to the " creditor" and not to the 
"judgment creditor." 

C, B. Stephen, for the defendants, was not called upon. 

(1) 6 Sc. N.R. 5S8. (2) 26 L.J. Q.B. 62. 

(3) 5 M. & W. 522. 
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Sir J. Martin, C.J. In this case the plaintiff, the present 1883 
applicant, brought an action against the mayor and aldermen of dIvot 
the Borough of Windsor, and although the action was brought ^^^^^ ^ 
against the mayor and aldermen there was no corporation of that ow Windsor. 
name, and the defendants should have been sued as the Borough 
of Windsor. There is no doubt that it was against that cor- 
poration that the suit was instituted, and not against the mayor 
and aldermen in their individual characters, nor against any cor- 
poration of the name of the Mayor and Aldermen of the Borough 
of Windsor. This action having been tried, the plaintiff lost it ; 
the parties who appeared to defend the action being in point of 
fact the Borough of Windsor. They had their costs taxed, issued 
their writ, and the plaintiff having no assets sufficient to satisfy 
it, an application was made by the borough to the Chief Com- 
missioner in Insolvency to sequestrate the estate of the plain- 
tiff as insolvent. On a motion coming on for argument to make 
that Rule absolute, an objection was made on behalf of the plaintiff 
that no such corporation as the Mayor and Aldermen of the Borough 
of Windsor existed. This objection was upheld, and the Rule dis- 
charged, and on the discharge of the Rule the borough came before 
a Judge in chambers and obtained an order to amend the proceed- 
ings at the trial by altering the designation of the defendants from 
the mayor and aldermen to that of the Borough of Windsor. 
This application is now made to the Court to set aside that 
order. 

A number of cases have been cited which, it appears to me, have 
no application to the matter now under discussion. Sec 172 of 
the " Common Laxo Procedure Act of 1853," gives large powers 
"toamendat all times all defects and errors in anyproceeding in civil 
causes," and after these general powers of amendment the section 
directs that " all such amendments as may be necessary for the 
purpose of determiniDg in the existing suit the real question in con- 
troversy between the parties shall be so made." By the first part 
of the section the Court may at all times — either after judgment 
or before, after execution or before — ^amend defects and errors in 
civil proceedings, and by the latter part of the section all such 
amendments as are necessary to determine the real question in con- 
troversy shall be so made. 
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1883 There is no doubt that in this case the plaintiff knew that he 

Davies was suing this borough, because he charged in the declaration that 
Mayor &c. ^^® defendants having the control of the streets and drains in the 
OF WiNiwoR. Borough of Windsor did and omitted to do certain things which 
caused him damage, and the form of the declaration shows that 
he knew he was suing the corporation and not the mayor and 
aldermen as individuals. Independently of the large powers of 
amendment given by the Common Lata Procedure Act, it seems 
to me that before that Act was passed an amendment 
like this might be granted. There are two cases I 
find reported. Sale v. Crompton (4) is as follows: — 
"A warrant of attorney was given in 1732 to confess a 
judgment of. Crompton, but the record of the judgment had 
left out the "r,** and it was made Compton, And now the Court 
refused to amend it by the warrant, for fear of inconveniences 
to purchasers." The only reason given for refusing the amend- 
ment was for fear of inconvenience to purchasers. The same 
case is more fully reported in 1 Wilson, 61, where the reasons 
of the Court for not making the amendment are more 
fully given. The second case is Wood v. Hume (5). There the 
Christian name of the defendant was omitted in the writ of 
summons and declaration, and in the judgment drawn up in 
pursuance of a consent to a judge's order signed by the defendant 
with his full Christian name. The Court, for the purpose of 
proceeding to outlawry, permitted the declaration and judgment 
to be amended by inserting the Christian name of the defendant 
The case of Sale v. Crompton was referred to in the arguments, 
and WigMman, J., says : — " I think, therefore, that I have power 
to Inake this Rule absolute, and that I may give you leave to 
amend the judgment as prayed." That is an authority, indepen- 
dent of the Common Law Procedure Act, for granting this 
application to amend; but sec 172 of that statute puts the 
matter beyond doubt. It is not necessary that the amendment 
should be made during the existence of the suit, or for the purpose 
of determining the matter then in controversy between the 
plaintiff and the defendants. That being so, it follows that the 
application now before the Court must be dismissed. 

(4) 2 Stra. 1209. (5) 10 Jur. 1008. 
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Sib G. Innes, J. I am of the same opinion. The matter was 1883 

brought before the Full Court for review because I had some Davim 

doubt when the case came before me in chambers as to the course », ^- . 

Mayor «c 

which ought to be taken, although I then came to the con- op Windsor. 
elusion that I had the power to make this amendment in 
furtherance of justice. In face of the extensive powers granted 
by sec 172 of the Common Law Procedure Act, it would require 
a strong case to show the Court that the application should 
not be gi-anted where the merits are in favour of the motion. 

Rule discharged. 
Attorney for plaintiff: J, Oliver. 
Attorneys for defendants: Jones ds Jones, 



THORNE V. HOOD. j^^ g 

Practiu^** District Courts Act " (22 Vict, No, 18), sec, 69— Examination of loUness Martin C J 
de bene esse taken before a solicitor of New Zealand— ^* Acts Shortening Act" ^nd ' ' 

(16 Vict. No, 1), sec, 8. Innes, J. 

The examination in an action brought in the District Court of witnesses de bene 
esse may be taken in New Zealand before a practising solicitor of the Court of that 
colony. The words in sec. 69 of the District Courts Act, **0c practising barrister 
or attorney," are not restricted to barristers or attorneys of New South Wales. 

DiSTRicrr Court Appeal. The action was brought in the 
Metropolitan and Hunter District Court to recover the amount of 
a promissory note. Verdict for the plaintiff. 

A Rule nisi for a nonsuit or for a new trial had been obtained 
on the ground that the judge (Mr. D. C. Judge Bowling) had 
wrongly received in evidence the de bene esse examination of wit- 
nesses for the plaintiff^ taken in New Zealand before a practising 
solicitor of the Supreme Court of New Zealand. 

Benmett, for the defendant, now moved to make the Rule 
absolute — The words in sec. 69 of the " District Courts Act'* (22 



340 CASES AT LAW. [N. a W. R. 

1883 Vict. No. 18), (1) " or practising barrister or attorney," refer to a 
Xhobkb barrister or attorney of the Supreme Court of New South Wales 
H(Sd ^^^y* Examinations out of the colony must be taken before an 
officer or commissioner of our Courts. This is made plain by 
sec. 8 of the "Acts Shortening Acf (16 Vict No. 1), which 
enacts that "when any officer or office is referred to in any 
enactment, the same shall be taken to refer to the officer or office 
of the description designated within and for the colony of New 
South Wales." 

Rogers, for the plaintiflf, was not called upon. 

The Court (Martin, C.J., and Innes, J.) discharged the Rule. 
Sec. 69 of the District Courts Act (1) authorised the taking of 
examinations de bene esse at places outside the colony; and, in 
order to give effect to such intention, the words " or practising 
barrister or attorney" must refer to a barrister or attorney of 
the place where the examination is taken. Sea 8 of the Acts 
Shortening Act, passed in 1852, does not apply to sea 69 of the 
District Courts Act, which was passed in 1858. 

Ride discharged, wUh costs. 
Attorney for plaintiff: Meyer, 
Attorney for defendant : Marshall. 

(1) 22 Vict. No. 18^ 860. 69, enacts : — to take in coort or chambers, or to 

'* It shaU be lawful for the judge of any authorise the registrar of any District 

District Ck>urt, at any time after plaint Ck>urt, or any commissioner of the 

filed, on the application of either party Supreme Courts or justice of the peace, 

supported by affidavit that the evidence or prcicUaing barrister or aitomejf to take 

of any specified witness, indnding in at some convenient place the ezamina- 

that term either of the parties, is mate- tion of such witness de bene esse; and aU 

rial in the cause, and that such witness evidence so taken shall be admissible at 

is absent from the colony, or above one the hearing, subject to all just exc^ 

hundred miles from the place of trial, or tions, unless it be proved that such 

is expected to die, or to be unable from witoess is at the time of the hearing 

sickness or infirmity to attond at the within a convenient distance of the said 

hearing, or is about to quit the colony, court, and able to attend." — 1 OL StaL 

or go to some place beyond the said 791. 
distance before the cause can be heard, 
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InneSt JJ. 



REGINA V. ARIA. 1883 

False preiffuxs — Evidence that false pretence was made^And that the money or goods j^^ jg 

were obtained by means of such pretence. 

The first count of the iDformation charged the defendant with having obtained Martin, C.J., 
the proaecntor's sigoatnre to a letter of guarantee by falsely pretending that a Windeyer 
certidn paper was a form to enable the defendant to raise money upon an insurance 7^ Jt? i 
policy. The only evidence that the representation as charged was made, was that 
of the prosecutor, who said, ''I reckoned that the document was for the insur- 
ance," and, ** I recollect signing two as represented to obtain money from the 
insurance company. That is one. " 

Held (WiNDEYSB, J., dvbitante)^ that the evidence was too vague to justify the 
jury in finding that such false representation was made by the defendant. 

The second count of the information charged the defendant with a similar 
offence against a different prosecutor. The facts were such as to show that, when 
the prosecutor signed the guarantee, the defendant falsely represented that the 
prosecutor's signature was wanted to certify that he, the defendant, was the post- 
master of Yass, and that it was only a matter of form ; and the defendant placed 
papers before the prosecutor in such a way as to lead him to believe that he was 
signing a printed form of the insurance company. 

Held^ that there was suflBcient evidence to warrant the jury in coming to the 
conclusion that the false pretence had been made, and that the defendant obtained 
the prosecutors signature by means of such pretence. It is not necessary to give 
affirmative evidence that the prosecutor would not have parted with the money 
or goods but for the making of the false pretence chargOvi, if it can be gathered 
from the evidence that the money or goods were in fact obtained by means of such 
representation. 

Crown case reserved. Special case stated for the opinion of 
the Supreme Court by His Honour Mr. Acting-Justice Stephen as 
follows: — 

Defendant was tried before me at the last Goulbum Assizes 
upon an information, the first count of which charges him with 
having falsely said to one Comins that a certain paper writing, 
produced by the defendant to the said Comins, was a form to 
enable the defendant to raise money upon an insurance policy, and 
with having by means of such false pretence obtained from the 
said Comins his signature to a letter of guarantee for 700Z., with 
intent to defraud. 

The second count of the information charges another offence in 
precbely the same terms, the false pretence being alleged to be 
made to one Curran. 

The evidence in support of the first count was given by Comins, 
and, so far as is material to the point reserved, was as follows : — 

N.S,W.R., VoL IV., Law. Y 



V. 

Aria. 
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1883 A letter of guarantee for 700L to the Oriental Bank, Qoulburo, 
rbqi^^ being dated 29th September, 1881, being shown to witness, he 
said "That is my handwriting (refeiTing to his signature). 
Defendant said, * I want some more money on my policy/ This 
was in my own hotel. Defendant came to see me, and brought 
that paper with him. It was when he produced that paper that 
he said he was insured, so, hearing that he wanted more money, 
he said that it was a mere matter of form ; I had signed docu- 
ments before with reference to his policy, more than one to the 
Joint Stock Bank and to the insurance company. I reckoned 
that the one produced was for the insurance. I recollect signing 
two as represented to obtain money from the insurance company. 
That is one. Defendant did not tell me that I was signing a 
guarantee for 7001,, or anything about it. I first heard about a 
guarantee when I got a notice from the Oriental Bank in 1883; 
no one was present ; I have no recollection of signing it." 

The evidence in support of the second count was given by 
Curran, and, so far as is material to the point reserved, was as 
follows : — The letter of guarantee above-mentioned being shown 
to witness he said: — " I signed that paper in the Salutation Inn 
only in defendant's presence ; he told me he could get a loan from 
the insurance company by being recognised as Mr. Aria, post- 
master at Tass, and asked me if I would make one to recognise 
him as such. I signed two papers for him. That is one of the 
two. One was a large paper, placed on top. The one on top had 
a heading for an Insurance Company. When I signed the top he 
took the bottom of the top and turned it over, leaving a portion of 
the under one for me to sign, and I signed it ; I did not read the 
contents. He said that it was only a matter of form, th^t it was 
necessary to have the two signed ; I can't say when I signed. It 
would not be in 1881, not so far back. The first that I knew 
about it was from Aria at a meeting of his creditors in June last; 
I never heard from the defendant about the bond till a few days 
before the meeting. I am sure that at the time I made that sig- 
nature the representation was made to me about the policy." 

The evidence for the defence showed that the signatures were 
those of Comins and Curran, and that they were affixed about the 
date of the document, although it was contradictory as to the 
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place where, and the circumstances under which the guarantee 1883 
was signed. Defendant obtained money under the guarantee eeoinZ" 
from the bank, and the guarantors paid their share of the amount. . ^* 

The jury found the defendant guilty on both counts, and, after 
the verdict, I was requested by defendant's counsel to reserve the 
point whether there was any evidence to support the said counts, 
or either of them, and I reserved the same accordingly for the 
opinion of the Court. 

PUcher, for the prisoner, submitted that there was no evidence 
that the false representations were made or that the signatures 
were procured by such representations. 

Heydon, for the Crown, in support of the conviction — ^As to 
the first count, the prosecutor said that he had signed documents 
for the prisoner with reference to his policy; as to the second 
count, there was clearly a representation by conduct. 

[Sir G. Innes, J. In R v. Mills (1), the prosecutor knew that 
the pretence was false.] 

But if a person buys goods and tenders a cheque in payment, 
the inference is that he represents that the cheque is a good 
one. 

Sib J. Mabtin, C.J. As to the first count, I am of opinion that 
the false pretence has not been made out. The pretence charged 
in that count of the information is, that a certain paper writing 
produced by the defendant to the said Comins was a form to 
enable the defendant to raise money upon an insurance policy. Ac- 
cording to the evidence given by Comins, there was no representa- 
tion by the prisoner that this document was an insurance policy; 
but he said that when the paper was presented to him, that he 
** reckoned that it was for the insurance." His reckoning that it 
was for the insurance is not evidence of a representation by the 
piisoner that it was so. The evidence given in support of that 
count is not sufficient to make out the false pretence charged. 
The witness then goes on to say, "I recollect signing two, as 
represented to obtain money from the insurance company — that 

(1) Dearsl. & Bell 205. 
Y 2 
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1883 is one." He does not say by whom that representation was made ; 

Reoina we may surmise that it was made by the prisoner, but it is not 

Aria ^^ stated, and the evidence is altogether too vague to authorise 

the jury in finding that the representation charged was made by 

him. 

The second count stands on a different footing. The document, 
the signature to which the prisoner was charged with having 
fraudulently obtained, is a letter of guarantee to the Oriental 
Bank signed by a person named Curran, who says [His Honour 
read the evidence of Curran given above]. Curran first signed 
the top one, bearing the heading of the insurance company, and 
then he signed the bottom one, which was covered over by the 
other paper bearing the heading of the insurance company, the 
prisoner saying, " that it was only a matter of form, that it was 
necessary to have the two signed." There was ample evidence 
to warrant the jury in coming to the conclusion that the repre- 
sentation set forth in the second count was made. 

The next question is, whether the signature was procured by 
that false pretence, because it is necessary to prove not only 
that a false representation was made, but also that the 
signature was procured by that representation; and it is a 
question to be determined whether the signature would have 
been given but for the representation. But it was not 
necessary in this case to put that question to the prosecutor, 
because where a forged bank note is presented, and a person 
without saying anything gets the change for it, there is no ex- 
press evidence that the person giving the change would not have 
parted with the money unless he believed the note was a good 
one ; but the jury must be left to infer that the prosecutor would 
not have parted with the money but for a representation that the 
note was a good one. Here the guarantee is for a large amount 
— it is to secure the payment of 7001. — and the person guarantee- 
ing is told that his signature is wanted to certify that the 
prisoner is the postmaster of Yass, and that he wanted to raise 
money on an insurance policy. I think that the jury were 
warranted in coming to the conclusion that the false repre- 
sentation was made, and that it induced Curran to sign the letter 
of guarantee. 
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WiNDEYEB, J. I am of the same opinion. There is no doubt 1883 
that the evidence given in support of the first count was rather ii^i^I 
loose. We ai-e not called upon to say whether there is sufficient . ^' 
evidence to support the finding of the jury on the first count, but 
I am not prepared to say that the evidence on that count is 
insufficient to support that finding. It appears that these parties 
had been doing business together before; the prisoner, representing 
that he was getting money from the insurance company, came to 
the prosecutor again, and said that he wanted some more money 
on the insurance policy. The prosecutor, not having read the 
document put before him, signed it, supposing from the conduct 
of the prisoner on a previous occasion and on that occasion that 
he was signing a document to enable the prisoner to get money 
from the insurance company, and not that he was signing a 
guaiantee to a bank. I am, therefore, not prepared to say that 
the jury were not warranted incoming to the conclusion that the 
representation was made as stated in the first count. 

As to the second count, there cannot be any doubt that there 
was evidence to support the finding of the jury, and I have no 
doubt that there was evidence that the signature was obtained by 
means of a false pretence. It is usual in cases where false 
pretence is charged to ask the prosecutor whether he parted 
with the money or goods on the faith that the representation 
made to him was true, although it is not always necessary 
to do so. There must be evidence before the jury that the 
goods or money were obtained by reason of the false pretence, 
but the convictiou would not be bad, although such question had 
not been asked, if there were facts from which the jury might 
have inferred that the money or goods had been obtained by 
means of the false pretence. If there is any reason to suppose 
that some other motive had iufluenced the prosecutor in parting 
with his goods, it would be right to ask the prosecutor if he 
would have parted with them but for the representation ; but if 
there is no such evidence, it appears to me that it would be 
unnecessary to ask such a question. The only common-sense 
inference to be drawn from the facts of this case is that the false 
pretence charged in the information was the one by means of 
which the prisoner procured the prosecutor's signature. 
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188S Sir G. Innes, J. I am of opinion also that this conviction 

Kboika should be upheld. Ab to the first count, I have no diflScultj in 

jj^ expressing my opinion that the evidence does not disclose with 

sufficient clearness the circumstances necessary to warrant the 

jury in returning a verdict of guilty. 

With regard to the second count, the evidence is sufficient to 
establish the fact of the making of the pretence, and discloses 
abundant proof of the falseness of the pretence made. The only 
difficulty is as to whether it has been sufficiently established 
that the signature was obtained by means of that false pretence, 
it being necessary not only to prove that the false pretence had 
been made, but also, in order to establish that the offence had 
been committed, that the money, goods, or signature, was 
obtained by means of such false pretence. It is somewhat diffi- 
cult to find a case in which very strong affirmative evidence 
is not given of the state of mind of the prosecutor when com- 
plying with the request made in the false pretence. The 
nearest case is that of It. v. Jessop (2), where the prisoner was 
charged with fraudulently pretending that a one-pound note 
was a five-pound note; a witness on cross-examination said: 
"I am sure he said I only want this five-pound note chang- 
ing; the note was put into my hand. I and my mother can 
read and write. I looked at the note and thought it was a 
5L note." The witness there did not distinctly state that 
she would not have parted with the change but for the 
false representation. In the same volume is the case of R. v. 
MUls (3). In that case the prisoner was charged with obtaining 
money by the false pretence that he had cut sixty-three fans of 
chaff, when in fact he had only cut forty-five fans. The prisoner 
was employed to cut chaff at 2d, per fan, and, on making the 
false pretence alleged, he demanded lOs. 6d. from the prosecu- 
tor. The prosecutor had previously seen the prisoner remove 
eighteen fans from an adjoining room, and add them to the 
heap which he had cut, but notwithstanding this knowledge, 
he paid the prisoner the amount he demanded. It was held 
that the conviction was wrong, and that the money was not 

(2) 1 Dearsl. & Bell 442|; 27 L. J. (3) Dears!. & Bell 205; 26 L,J. M.C. 
M.C. 70. 79. 
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obtained by means of the false pretence charged. Willea, J., 188S 
states as the difference between larceny and obtaining money Broml 
by false pretences, that " in larceny the question does not i^V 
turn on the belief of the prosecutor;" and Cockbum, C.J., 
says, " the test is, what is the motive operating in the mind of 
the prosecutor that induced him to part with his money/' In 
the case now before us, the evidence clearly sets forth that, 
under circumstances unquestionably showing fraud, the prisoner 
represented that the document to which he was asking a signa- 
ture was merely an insurance form. It is clear law that words 
are not necessary to constitute the false pretence, conduct alone 
is sufficient. Here, however, there are not only words said, but 
also fraudulent conduct, and there can be hardly room for doubt 
that the mind of the prosecutor was operated upon by that false 
pretence, so as to induce him to give his signature. For these 
reasons I think the conviction ought to be upheld. 



Conviction upheld. 



Attorney for prisoner: J, D, Fitzgerald. 
Attorney for Crown: The Crown Solicitor. 



REGINA V. ARNOLD. Nov. 1(J. 



Criminal law — Ihlse prelences^Obtaining chattel the property in which had passed Jiariin, C.J. 

to the defendant-^i& Vict. No. 17, sees. 141-142. Windeyer * 

Crown case resenred. Defendant was found gnilty on an information charging Jnnes JJ 
that» by falaely pretending to V. that a certain cheque signed by him for 274(. 
was of that viUne, he obtained from V. thirty-six head of bnUocks, the property of 
Mn.O. 

It appeared that the defendant purchased from Mrs. 0. ninety-two bullocks, 
selected by him and set apart, and then in the possession of V., who was Mrs. O.'s 
manager, on the terms that he was to pay for them as he took them. He took 
away two lots and paid for them, and afterwards came for the remaining thirty- 
six buUocks. V. gave up the cattle on receiving from the defendant his cheque 
for the price, and on being assured by the defendant that he had money in the 
bank to meet the cheque. Defendant an hour or two afterwards sold the cattle at 
a considerable loss. The cheque was valueless, the defendant having only a very 
small sum to his credit at the bank on which it was drawn. 

Held, that, notwithstanding that the property in the cattle passed by the sale 
to the defendant, the conviction was right, because the woixl "property*' ia 
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1883 ^'^^^ ^^^ ^'^^ ^^^ ^^ ^^® Criminal Law Consolidation Aei refers to the obattel 

itself and not to the ownership of it, and Mrs. O. had such a special right of 

Bboika possession as justified the property in the cattle being laid in her. 

V. 



Abnold. 



Crown case reserved. Special case for the opinion of the 
Judges of the Supreme Court, stated by Mr. D. C. Judge Doidi/ng, 
as follows:— 

The prisoner was tried at the last Quarter Sessions holden in 
Sydney before me on a charge of false pretences, the pretence 
being that he represented to one Edward Yeness that a cheque 
signed by himself for the sum of 274i. lOa. was of that value, by 
means of which he obtained 36 head of bullocks from the said 
Edward Veness, the property of one Elizabeth Onslow. 

The facts proved, so far as are material for the decision of the 
questions reserved, are as follows: — Mra. Elizabeth Onslow is a 
widow living at Camden Park, and owns not only landed property, 
but also cattle. Edward Veness manages the property, and has 
a right to sell her cattle. On the 15th of August the prisoner 
entered into a contract with Veness to buy 92 head of cattle; 
they were to be taken away within one month from the 15th of 
August, and were to be paid for as taken. All these 92 head of 
cattle were selected by prisoner, and it was agreed by Veness that 
these were to be the cattle the prisoner was to take, and they were 
placed together in a paddock. He took two lots away, viz., 15 
and 27 head, and paid for them as they were taken away. No 
question arises about these two lots. On the 8th of September 
prisoner came to Veness and said he came for a further lot of 3C 
head of the cattle he had bought. The cheque in question was 
then drawn out and signed, and the prisoner was asked particu- 
larly, more than once, whether he would guarantee the money in 
the bank to meet the amount of the cheque; the prisoner answered 
in the affirmative. Veness and the prisoner then went to the 
paddock and rounded up the 36 head, the price of which amounted 
to 2742. lOs. ; they were taken out of the paddock, and Veness 
assisted the prisoner to drive them on the road for two miles, the 
reason assigned being that the fences were not good and the cattle 
might become mixed with others in the paddock. Having gone 
thus far, Veness said to prisoner, " Now, give me the cheque and 
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you can take the cattle." He would not have given delivery had 1883 
the cheque not been given first. The cheque was given, and the Rkgina 
prisoner took the cattle and sold 35 of them in an hour or two abnold. 
afterwards at a loss of 64i. lOa. The cheque turned out valueless, 
there being at the time the cheque was drawn and presented only 
a very small sum to prisoner's credit. Other facts were proved, 
and taking them altogether justified the jury in finding the 
prisoner guilty, for the transaction was a swindle. 

Mr. Rogers, who appeared for the prisoner, contended that the 
property in the cattle was no longer in Mrs. Onslow, looking at 
the contract and the selection made, and therefore the case failed. 
He said, further, that no man could be found guilty of obtaining 
his own property by false pretences. Mr. Hecdy, for the Crown, 
contended that here, to use the language of sees. 141 and 142 
of the "Criminal Law Amendment Act of 1883" (1), he did 
obtain the cattle by means of false pretences, and that the 
property in tlie cattle was not completely taken out of Mra. 
Onslow until the valueless cheque was given. 

I told the jury that if they were of opinion that he got 
possession of these cattle by means of a false cheque, with intent 
thereby to defraud, although he had made a bargain for them, 
and even selected them, he was criminally liable. It seemed to 
me that the fact that the cattle were selected and set 
apart for the prisoner would be no answer to a charge of 
stealing the very same cattle, if Veness did not intend 
completely to part with the property in them until he 
was paid, and the possession of them was obtained by a 
trick. {Vide numerous cases in Roscoe, edition 1878; title, 
"Larceny," pages 640-41-42-43.) In the case itself it is clear 
that Veness did not intend to part with his property, unless paid, 

(1) 46 Vict No. 17» sec. 141, enacts : partly by a wilfully false promise, causes 

— ** Whosoever, by any false pretence, or procures any money to be paid, or any 

or partly by false pretence and partly by property to be delivered, to himself or 

a wilfully false promise, obtains from any other person, for the use or benefit 

any person any property with intent to or on account of himself or any other 

defraud, shall be liable to penal servi- person, with intent to defraud, shall be 

tude for five years. deemed to have obtained such money or 

"Sec. 142. Whosoever, by any false pre- property within the meaning of the last 

tence, or partly by a false pretence and section." 
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1883 As to the meaning of the word "obtain," vide Roacoe, same edition, 
Rbgina P^6 4f84, and cases there cited : Queen v. Doyle (2). 
Arnold After the jury had retired Mr. Rog&i^a requested me to recall 
the jury and leave it to them to find whether, under the circum- 
stances, property in the cattle had not passed to the prisoner. 
This I declined to do. He further asked me to direct the jury 
that Veness could have refused to take the cheque, but that if he 
chose to take it he did so at his own risk. This I declined to do 
also. 

The jury found the prisoner guilty ; he was sentenced accord- 
ingly, and is now in jail. 

I agreed to reserve for the consideration of their Honours the 
Judges of the Supreme Court the following questions : — 1. Was 
I right in ruling as I did ? 2. Was I right in declining to direct 
the jury as requested ? 

Sogera for thedefendant — Thecattle,at the timethat the fraudu- 
lent representation was made, were the property of the defendant. 
He selected them, and had them set aside for him to take away, 
and he cannot be convicted of obtaining his own cattle by false 
pretences. In order to constitute the offence with which the 
prisoner was charged, the property in the goods must have been 
obtained by means of the false pretence ; whereas in larceny it 
is the possession alone which is acquired: R. v. OUbert (3), Powell 
V. Hoyland (4), iJ. v. Adams (6). A man may be convicted of 
stealing his own goods, but he cannot be found guilty of obtaining 
his own property by false pretences. 

[Sir J. Martin, C.J. There could be no larceny in this case, 
as Veness intended to part with the possession of the cattle to the 
defendant.] 

In iJ. V. Adams (5), the owner was induced to part with his 
goods by means of a fraudulent representation, and it was held 
that there was no larceny. But if there was a constructive taking 
out of the possession of owner without his consent, as if his 
consent is obtained by a trick, then it is larceny. 

(2) 2 N.S. W. L.R. 197. (4) 6 Ex. p. 70. 

(3) 1 Moo. C.C. 186. (6) Russ. k Ry. 225. 
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Healy for the Crown — The. case is covered by sec. 142 of the ^883 
GrimvnaZ Law Amendment Act (6). There was a special property Rioiha 
in the cattle left in Mrs. Onslow, sufficient to support the Arnold. 
information, although the general property had passed to the 
defendant by the sale. The defendant obtained property by false 
pretences within the meaning of the section. 

Sir J. Martin, C.J. In an information filed under section 141 of 
the " Crvminal Law Amendrfient Act*' the prisoner was charged 
with obtaining thirty head of bullocks, the property of Elizabeth 
Onslow, by means of false pretences. At the trial it was proved 
that Mrs. Onslow was possessed of certain cattle, which she left in 
charge of an agent of hers named Veness, who made a contract 
with the prisoner to sell him ninety-two head of these cattle, 
delivery of which was to be taken within a month. The cattle 
were selected, and set apart in a paddock by themselves, but they 
were not to be taken away except they were paid for. The 
prisoner having paid for two lots and taken them away, he then 
came for the thirty-six head remaining, and tendered in payment 
for them a cheque for 2742. 108., assuring Veness, who had charge 
of the cattle, that there was money in the bank sufficient to meet 
this cheque. The prisoner took away these thirty-six head, and 
within an hour or two afterwards he sold the lot at a considerable 
loss. He was prosecuted, and at the trial it appeared to have been 
taken for granted that, at the time when the offence was com- 
mitted, the property in the ninety-two head of cattle had passed 
to the prisoner, the right of possession remaining in Mrs. 
Onslow, or her agent Veness. It was contended on behalf 
of the prisoner that, inasmuch as the right to the property 
in the cattle had passed by the contract, the prisoner could not be 
foimd guilty of this particular offence of obtaining, by false pre- 
tences, cattle which were in point of fact his own. The judge 
before whom the case was tried told the jury — [His Honour read 
the charge to the jury as set out above]. 

We have been referred to a number of cases, and there are some 
difficulties attending the consideration of this question. We all 
know that in criminal cases the decisions are occasionally a little 

(6) See note 1 on page 349. 
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1883 confused, so that it is not easy to reconcile them. There is not 
Rboina the same amount of precision in the judgments delivered on 
Arnold. *^® criminal as on the civil side of the Courts. This may 
arise from the points, in many cases, not being fully dis- 
cussed. We have had an able argument by Mr. Rogers, who 
has contended that, the property having passed by this con- 
tract to the prisoner, he cannot be convicted on this information. 
It has been said that he ought to have been charged with larceny, 
but it is plain that the prisoner could not, under these circum- 
stances, be found guilty of larceny, because it could not be proved 
that the cattle were taken invito domino, the possession having 
been given to him voluntarily by the agent. 

The question for us to determine is, whether the prisoner can 
be convicted under sec. 141 of the Act, which runs as follows: — 
[His Honour read the section (7)]. Here the prisoner by his false 
pretence obtained from Veness certain property with the intent 
to defraud ; it is plaiu that he obtained it, because he got posses- 
sion of it; but it is said he did not get the property in it. But 
he did obtain "the property" in the sense in which the Legislature 
used the word ; he obtained the bodily possession of the cattle. 
This statute does not deal with the right to the property in the 
abstract, which might have been affected by agreements by parol 
or in writing, and by dealings altogether away from the property; 
what is meant in this section by the word " property" is the thing 
itself, the obtaining of which by false pretences is made an offence. 
The cattle in the information were, in my opinion, rightly 
described as the property of Mrs. Onslow, as in an infoimation for 
larceny. As in the case were property is bailed, a person may be 
indicted for stealing his own property, which may be described as 
the property of the bailee, it was quite open to the Crown to 
charge these cattle as being the property of Mrs. Onslow. If it 
were not so, it would be a reproach to the administration of 
justice, because the prisoner could not be found guilty of stealing 
the cattle. Although there is no case exactly in point, there is 
none in favour of the view taken by the counsel for the prisoner. 
It appears to me that the circumstances of this case bring it with- 
in the purview of the statute, and the judge was right in telling 

(7) See note 1 on page 349. 
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the jury that " If they were of opinion that the prisoner got i883 
possession of these cattle from Veneas by means of a false cheque, r^^^^J^^ 
with intent thereby to defraud, although he had made a bargain ^' 
for them, and even selected them, he was criminally liable." As 
to the other point, whether the refusal of the judge to recall the 
jury and ask them to find whether the property in the cattle 
had not passed to the prisoner, it will be gathered from what I 
have said that, in my opinion, the question is immaterial, and 
if it were not so it was a question for the judge, and not for the 
jury. 

As to the refusal of the judge to direct the jury that Veness 
could have refused the cheque, and that he took it at his own 
risk, I think the judge took the right course in refusing to put 
that question. If that is a reason why the prisoner should not be 
convicted, it would get rid of the section. 

WiNDEYER, J. As I understand Mr. Rogers* argument, it 
amouuts to this, that the circumstances disclosed in this case 
showed that the prisoner could only be convicted of larceny; and 
he founded his argument on the distinction stated in various 
cases between the offences of larcer\y and obtaining goods by 
false pretences. But the weakness of Mr. Rogers* argument is 
this, that he assumes that because a man may be convicted of 
larceny, he therefore cannot be convicted of obtaining goods by 
false pretences. It is said that the prisoner cannot be found guilty 
of obtaining the cattle by false pretences, because the property 
in them had already been parted with. Still the question remains 
whether Mrs. Onslow had not suflBcient property in the cattle to 
support an information of this sort. No authority has been 
cit^d to show that under circumstances of this kind, where the 
property has passed by bargain and sale, the person in whose 
hands the goods are, and who is entitled to retain them, and is 
tricked out of them, cannot maintain a charge of obtaining them 
by false pretences. There was suflScient property in Mrs. Onslow 
to justify the laying the property in her for the purpose of this 
action, as if the charge had been one of larceny. I entirely 
concur with His Honour in thinking that the direction of the 
judge was correct. 



V, 

Arnold. 
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1883 Sir G. Innes, J. I am of the same opinion. Sec. 142 of 

rtoiha the Act is in these words: — [BKs Honour read the section (8).] 
Can there be any doubt whatever that the prisoner did, by a 
false pretence, cause to be delivered to himself some property with 
intent to defraud. The evidence of such intention is clearly 
made out. 

The word ''property" in this section means the chattel itself, 
and not the ownership of it. Looking at the words of this 
section, it appears to me that the prisoner did obtain from 
Veness, by means of a false pretence, property, with intent 
to defraud. The property is'lidd as being the property of 
Mrs. Onslow; but although she was not the owner, the prisoner 
being the owner of the cattle, Mrs. Onslow and Yeness had 
such right of possession as constituted a special possession 
sufficient to justify the laying of the property in her. The 
property may be laid in a person entitled to possession, just as 
in a case where larceny is charged. We have been referred to 
the cases of Powell v. Hoyland (9), and JJ. v. Adams (10), which 
establish, for certain purposes, a distinction between larceny and 
the obtaining of money by false pretences; but they by no means 
establish that the person from whom the goods are obtained by 
means of the false pretence must be the owner. Qoods may be 
obtained by means of false pretences from a person who is not 
the owner; he may be the bailee of the person who takes the 
goods, or a third person. I go this length and say, that if a man 
is owner of a chattel — for example, a horse — which he puts out 
for agistment, and then he comes, owing money to the owner of 
the field in which the horse has been placed, and intending to 
defraud such owner, and deprives him of his right to the possession 
of the horse by some false pretence, he may be convicted under 
sec. 141. For these reasons, it seems to me that the contention 
cm behalf of the prisoner is fallacious, and that this conviction 
should be upheld. 

Conviction upheld. 

Attorney for the prisoner: Shatv. 

Attorney for the Crown: The Crown Solicitor. 

(8) See note 1 on pAge 349. (9) 6 Ex. p. 70. (10) Rum. k By. 22S. 
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REGINA v. COBBY. i883 



Endenee— Wife of ahoriginaX prisoner — Proof of relcUionship of husband and wije, ^^^ jg 

A witness against the prisoner, an aboriginal, was a half-caste woman, who was 
li^g with the prisoner as his wife. She stated that prisoner had another wife, Martin, C. J., 
but that polygamy was usual amongst the blacks, and that there was no Windier 
marriage ceremony. The prisoner having been convicted, the point was reserved . '^ j y 
whether the evidence of this witness had been rightly received. ' 

Held, that the Court will not reoogmse the marriages of aborigines, who have 
no laws of which we know anything, so as to be able to come to a determination as 
to whether the relationship of husband and wife exists. The conviction was 
upheld. 

Crown case reserved. Special case stated by Mr. Justice 
Windeyer as follows: — 

This prisoner, an aboriginal, was tried before me at the late 
Assize Court at Grafton, and convicted of manslaughter. One of 
the witnesses for the Crown was a half-caste aboriginal woman, 
who was living with the prisoner as his wife. She stated that 
the prisoner had another wife, who was living with him before 
she cohabited with him, that there was no marriage ceremony of 
any kind amongst the aboriginals, and that polygamy was usual 
amongst the Clarence River blacks. The prisoner's counsel 
having objected to the reception of her evidence, which I allowed 
to be given, and having asked me to reserve the point as to its 
admissibility, I now submit the question for the consideration of 
the Court. 

Macnaughton for the prisoner. 

Harris for the Crown. 

Sir J. Martin, C.J. Putting out of consideration altogether 
the statement of this witness, that the prisoner had another wife, 
and regarding only the fact, as stated by her, that she was his 
wife, and supposing that she was his only wife, I am of 
opinion that a wife constituted in the way there set forth is not 
such a one as is contemplated b}- the law, so as to prevent her 
giving evidence against her husband at a criminal trial. No 
doubt our Courts will take notice, both here and in England, not 
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1883 only of marriages which are solemnised in accordance with the 
Kegina common law or statutes prevailing in England, or in various parts 
Cobby ^^ ^^® empire, hut also will take notice of marriages contracted in 
Scotland, for example, where the only requisite of a valid 
marriage is that the parties should make a contract per verba de 
preaenti, which is sufficient to constitute a marriage without 
any further ceremony. That is the law, no doubt, as laid down 
by the House of Lords in a case of R, v. MiUis (1), and such a 
marriage was sufficient throughout all Christendom until the 
Council of Trent; but in England the law was different from 
that obtaining in the rest of Christendom previous to the Council 
of Trent, and the Scotch people have preserved what was the old 
common law of Europe. But to extend that law to the aborigines 
of this colony, or to take the statement of their customs from one 
of themselves, is to go too far. We may recognise a marriage in 
a civilised country, but we can hardly do the same in the case of 
the marriages of these aborigines, who have no laws of which we 
can take cognizance. We cannot recognise the customs of these 
aborigines so as to aid us in the determination as to whether 
the relationship exists of husband and wife. The conviction, 
therefore, must be upheld. 

WiNDETER, J. I am of the same opinion. I concur with His 
Honour in thinking that the witness would have been competent 
to give evidence at the trial, even if she had not made the 
admission that the prisoner had another wife besides her. 
No aboriginal woman is incompetent to give her evidence as a 
witness because she may say that, by the laws of the aborigines, 
she is the prisoner's wife. 

Sm G. Innes, J. I concur in thinking that this conviction 
should be upheld, on the ground that there is no sufficient 
evidence that the witness was the wife of the prisoner. 

Conviction upheld, 

(1) 10 Cl. & F. 634. 
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SHELLEY AND Another v. MOORE.* x883 



[Privt Council.] Feb, 13. 



Afcrigage of station propeHy^DefauU in payment on demand — Damages for illegal 

seizure. 

Where by the terma of a mortgage deed the plaintiffs were to remain in posses- 
aion on their own account, and manage the mortgaged property until they should 
make default in the pa3rment of the mortgage money, upon demand in writing, 
in manner specified, and such demand was made on the wife of one of the 
plaintiflfs, during the plaintiffs' absence, by a person who represented himself as 
the defendant's agent, and upon non-payment, the defendant forthwith entered 
into possession and seized the mortgaged property: — 

Held, on appeal to the Privy Council, in an action of trespass against the mort* 
gagee, that such non-payment before the plaintiffia had had any opportunity to 
inquire into the truth of the alleged agency, did not constitute default, and that 
the defendant was liable to the mortgagors in substantial damages. Appeal 
dismissed, with costs. 

Appeal of the defendant to the Privy Council from the order 
of the Supreme Court (4th March, 1881), refusing a Rule nisi for 
a new trial (reported 2 N.S.W. L.R. 306.) 

On 13th February, 1883, the following judgment of their 
Liordships was delivered affirming the decision of the Supreme 
Court and dismissing the appeal, with costs: — 

This is an appeal from an order of the Supreme Court of New 
South Wales, refusing a Rule nisi for a new trial in an action in 
-which the respondents were plaintiffs, and Frederick Henry 
Moore, the appellant, was the defendant. 

The action was an action of trespass brought by the plaintiffs 
against the defendant and his partner, since deceased, for break- 
ing, entering, seizing, and taking possession of certain run, called 
the Wallah Wallah Station, in the Lachlan district, in New South 
Wales, and seizing and taking possession of certain cattle, sheep, 
and other things which were on the run, and also for seizing other 

'Present : Lord Blackburn, Sir Barkss Peacock, Sir Robert P. Ck)LLi£B, 
Sir Richard Couch, and Sir Arthur Hobhouse. 

N.aW.E., Vol. IV., Uw. Z 
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1883 sheep belongiog to the plaintiffs, which wexe not on the run, and 

Shelley ^^^ converting them to their own use. The defendants pleaded 

-^ ^' that the plaintiffs were not possessed o£ the property; they also 

pleaded leave and license, and that the lands were not, nor was 

any part thereof, the property of the plain tifl^. 

It appears that on the 10th December, 1878, Sifttor mortgaged 
the run and 3000 wethers, more or less, and all other sheep, 
cattle, or live stock then upon or belonging to or which should 
thereafter, during the continuance of the security, be acquired by 
or purchased for or be upon the run, to the defendant and 
his partner, Mr. Blackwood, to secure the sum of 7000Z. advanced 
and lOOOZ. to be advanced, with compound interest thereon at 9 
per cent., to be calculated by half-yearly rests. 

On the 19th February, 1879, an agreement was entered into 
between Suttor and the plaintiffs for the sale to the plaintiffs of the 
sheep rim, together with 8000 wethei's,nine horses,stores,and ration 
cart, then on the run, for the sum of 9000/. It was aiTanged that 
20002. of the 90002. was to be paid in cash, and 2000Z. by a bill 
at nine months, and that 5000Z. should remain on mortgage to 
the defendants. It was further stipulated that, in addition to the 
90002., the plaintiff should bring on to the run about 10,000 good 
ewes of mixed ages, and that until the cash payments were made 
the 10,000 ewes to be placed upon the station and the station and 
stock should remain as a security to the defendants, but that 
afterwards Suttor's liability to the defendants' firm in respect of 
#0002. should cease. 

That arrangement was come to with the knowledge of the 
defendant, and he drafted the agreement It seems to have been 
signed in his office. He says after that agreement was signed 
Suttor and the plaintiflb left his office. He never objected nor 
stated that the plaintiffs were purchasing for 9000^ that which 
was not worth that amount, and evidently it was considered at 
that time that the plaintiffs were making a reasonable barg^n 
with Suttor in agreeing to purchase the nm and the sheep which 
were then on the station for 90002., and to bring 10,000 more 
sheep on to the run. The object of bringing on the 10,000 
more sheep at that time was to make the property 
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an ample security. But the arrangement having been altered, i8S3 
another mortgage was entered into on the 5th July, 1879, and by shellky ~ 
which the plaintifl^ mortgaged to Suttor the sheep run and all 
the sheep on it and all the sheep- then lately purchased by them 
from Oliver Brothers, then on their way to the station, and all 
sheep or cattle which should thereafter be purchased for or be 
upon the station, as a security for the 90002. Speaking of that 
mortgage, the defendant says : — " I asked for security over the 
balance of the Melrose sheep," — those were a poi-tion of the sheep 
which the plaintiff had purchased to put on the run. " It had 
been represented to me that 6000 had been sold," — that was the 
fact. " They said they could not give security, because there was 
a lien over them to someone else. Eventually they told me they 
had got over the difficulty, and it was arranged that they should 
give security over the balance of the Melrose ewes and Swift and 
Hann, and that was to be a mortgage to Suttor, to be assigned to 
me." The defendant, in order to get a security beyond that 
which he had got from Suttor, prepared the deed, or got it pre- 
pared, as a security to Suttor, which was to be assigned by Suttor 
to him, and which was subsequently assigned to him by a deed of 
the 10th July, 1879. 

Now the question is whether by virtue of that mortgage and 
assignment, the mortgage being not a mortgage of lands but of a 
sheep run, and also of certain chattels and sheep, the intention 
was that the mortgagee was to have immediate possession of the 
chattels, or whether the plaintifl^ were to remain in possession 
until they should make default upon demand in paying the 
90002. It should be observed that no time was fixed by the 
mortgage for the payment of the 90002. It was merely stipulated 
that if the plainti£& should pay the 90002., with interest, upon 
demand, Suttor would re-assign the mortgage ; that in case the 
plaintiffs should make default in payment of the 90002. and 
interest, then the mortgagee should be at liberty to enter. There 
were also seveiul covenants in the deeds which lead their 
Lordships to the conclusion that it was the intention of the parties 
that, until default should be made in payment of the amount upon 
demand, the plaintiffs were to remain in possession. Amongst 
others of these covenants there is one at page 15, in which it is 

z 2 
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1883 stated that the mortgagors will "from time to time, and at all 
Shelley times hereafter during the contiouance of this security, take, or 
^ ^' cause to be taken, due and proper care oF, and also do, or cause to 

be done, all such acts, deeds, matters and things as may be neces- 
sary for beneficially or properly carrying on, the said mortgaged 
property, and also will and shall, from time to time, and at all 
times during the continuance of this security, keep the whole of 
the said sheep, hoi*ses, and stock hereby assigned, and the increase 
and progeny thereof, well and sufficiently branded or marked." 
That was a covenant for the performance of which it was neces- 
sary for the plaintiffs to remain in possession, and it appears to 
their Lordships that although, as contended by the defendant, it 
was not a re-demise by Suttor, it was a stipulation that the 
plaintiffs should remain in possession until default should be 
made on demand. 

It was argued that it was the intention of the defendant that 
the plaintiffs were to remain in possession, and take care of the 
sheep and manage the property, merely as bailiffs or servants of 
the mortgagee. It appears to their Lordships that this is not 
the case. There was no stipuktion that the mortgagee should 
make the payments which were necessary for carrying 
on the business on the sheep run, or that he was to 
be liable for anything which the plaintiffs might do in 
carrying on that business, which there would have been if 
the plaintiffs had been the agents or bailiffs of the mortgagee in 
retaining in possession. It also appears clear that, in case the 
plaintiffs should make default in payment of the 90002. upon 
demand, it was to be lawful for the mortgagee " to enter upon 
and seize the mortgaged property, and to take possession thereof, 
and in his discretion to assume and continue the management 
thereof, and immediately thereupon, or at any time thereafter, 
and whether in or out of possession, and whether he shall or shall 
not have so taken possession, of his own accord, absolutely to sell 
and dispose of the said mortgaged property." Such a stipulation 
is not at all consistent with the fact that the plaintiffs were all 
along and before the defendant's entry considered as holding 
possession and managing the property as the agents or bailiffs of 
the mortgagee. Their Lordships are of opinion that it was part 
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of the termfi of the deed that the plaintiffs were to remain in 1883 
possession on their own account, and manage the property until shbllky 
they should make default in payment of the 9000Z. upon demand moore 
or some other default. It is not proved that they made any other 
default, and the only question now is whether they did make 
default in payment of the 90002. upon demand. Now the 
defendant, having prepared and got the mortgage of the 5th July 
executed, and having got that mortgage assigned to him by 
Suttor on the 10th July, sends an order to Mr. Campbell on the 
18th of that month to take possession of the station, together 
with wether sheep, cattle and horses thereon. Surely, when the 
plaintiffs purchased the property and mortgaged it to Suttor on 
the 6th July, they never anticipated or expected that it was to be 
seized by the mortgagee on the 18th for nonpayment of the 90002. 
on demand. That was not the intention of the parties, although 
it might have been within the strict legal right of the defendant 
to make a demand of payment at any time and to seize in case of 
default But he gives this authority to Mr. Campbell on the 
18th July, 1879, within a fortnight after he had obtained the 
assignment. That was a mere authority, however, to take 
possession of the property which had been mortgaged by the deed 
of the 10th December, 1878 ; but it was not an authority to 
Campbell to take possession of the ewes which had been placed 
by virtue of the contract on the estate, nor to seize the ewes 
which were travelling and to be brought upon the estate. 
Campbell, in fact,, seized all the sheep that were upon the station. 
He says he could not help it; he never intended to seize the 
ewes, but they were seized with the wethers because they were 
mixed with them and he could not help seizing them as well as 
the wethers. He never intended to seize them, and he did not 
substantially seize them, for the benefit of the defendant. A 
letter was written on the 26th July, 1879, by the plaintiff (George 
W. Shelley) to the defendant with reference to this seizure of the 
property, but this letter had no relation to the seizure of the 
10,000 ewes, but only to the seizure of the Wallah Wallah 
station and the 8000 wethers and other property which were 
upon the run and which had been mortgaged by the mortgage of 
1878. He says:— 
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1883 ** I received intimation from Mr. Campbell last night that he had inatmctions 

' from you to take poaiesaion of Wallah Wallah, stating that it was under the 

Shbllsy original mortgage that the place was seized, and that if I was to see yon some 
Af ooRK. arrangement might be made. I am not in a position to take a trip to Sydney at 
once ; the little money I had is exhausted, for I have been keeping the statioa 
going for five months. So by this mail I have written to my brother to see yon 
and know what can be done in the matter. My letter cannot reach him before 
next Wednesday or Thursday. So it will be the end of next week before he can 
communicate with you. In the meantime please be kind enough to let me know 
whether it is your intention to sell the station, or if you would be willing to e£fect 
an arrangement." 

That was merely asking whether he intended to sell the station 
under the seizure which Campbell had made by virtue of the 
mortgage of 1878, not of the sheep under the mortgage of 5th 
July, 1879. 

The defendant sent an answer on the 31st July, 1879, and on 
the 27th August, 1879, he sent up Mr. Thomas Berrie with a 
written demand for the 9000^., which the bearer was authorised 
to receive. The deed of mortgage specified as follows how the 
demand of payment was to be made: — ^"It is hereby declared 
that such demand as aforesaid shall be made in writing for and 
on behalf of the said mortgagee, and delivered either personally 
to the said moi-tgagors or either of them, or left at their or his 
usual or last known place of abode in the said colony of New 
South Wales, or on the said station or run, or sent through the 
medium of any post-office addressed to them or either of them, 
as aforesaid." The demand in writing was made on the 27th 
August, 1879. It was left at the station; but the question is — 
Was there a default upon that demand ? The plaintiff (George 
W. Shelley) was not there; he had no opportunity to judge 
whether the alleged authority to Berrie to receive the 9000i. was 
genuine or not. His wife had no authority to enter into that 
question; but because the 9000^. were not then paid immediately 
to Berrie, the plaintiff (George W. Shelley) being absent from 
the station and his wife being there alone, Berrie immediately 
seized all the sheep which were on the station, namely, the 4500 
or 5000 ewes which had been purchased by the plaintiffs and 
brought on to the station. Was the non-payment of the money 
when the notice was served upon the wife a default ? 

The case of Toms v. Wilson, in 4 Best and Smith, page 442, 
which was cited in the Court below (there is a similar case in the 
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3rd Best and Smith,) is an authority to show that there was no 
default to justify the seizure. It may, therefore, be well to refer 
to what Lord Chief Justice Cockbum says in that case : — 

" We are all of opinion," he says, " that hj the terms of the biU of sale the 
plaintiff was onder an obligation to pay inunediately upon demand in writing, and 
if he did not, then the defendants were entitled to take possession of and ^U the 
goods. Here snch a demand was made. The deed must reoeive a reasonable 
constmction, and it conld not have meant that the plaintiff was bound to pay the 
money the very next instant of time after the demand, but he must have a reason- 
able time to get it from some oonvenient plaee. For instance, he might require 
time to get it from his desk, or to go across the street to his banker's for it. There 
are other circumstances in the case. When, as, here, the person making the 
demand is not the person entitled to the money, but his attorney, the person on 
whom the demand is made must have a reasonable opportuni^ to inquire into 
the authority of the person making the demand. The attorney may send a bailiff 
to make the demand, and authorise him to receive the money, but the mere 
demand by that bailiff does not intimate to the plaintiff that payment to him wiU 
suffice; that fact, at least, ought to have been communicated to the plaintiff, and 
even if that fact had been communicated to the plaintiff, if he bondJuU doubted 
the truth of the statement, he would have been entitled to some opportunity 
to inquire into its truth before the defendsnts would be entitled to seize his 
goods." 
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Shelley 
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Moore. 



Here the plaintiff (George W, Shelley) had no opportunity to 
inquire into the truth of Berrie's statement. He was not at the 
station when the demand was served upon his wife, but he had 
gone down to look after the sheep, which the defendant, on the 
Slst July, 1879, told him he ought to do. Their Lordships, there- 
fore, are of opinion that there was not a default which justified 
the defendant in entering upon the possession of the plaintiff and 
seizing the property. 

The defendant not only seized the 4500 or 5000 sheep which 
had been brought upon the run, but he also seized about 5000 
sheep which had been purchased by the plaintiffs and which 
were travelling on the road. It seems that the plaintiff (George 
W. Shelley) had purchased two lots of sheep. From Swift and 
Hann he purchased 5000 at 88. 6d., and sent them or 4500 of 
them on to the station. Those were on the station, and those 
were seized by Berrie. He had also purchased 11,000 at os, 6d. 
a head from Oliver Brothers; he sold 6000 of those at 7s. 6d, and 
the remaining 5000 were the travelling sheep. These sheep were 
subsequently seized, in September, by a man who was authorised 
by the defendant to seize them, and they were sold by or on 
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1883 account of the defendant at 78, Qd. a b^. The plaintiff (Qeorge 
Sheixiy W. Shelley), however, in his evidence said that these sheep were 
„ ^' worth 10«. 6d. a head, and not 7«. Qd. 

It is admitted that a man who has got merely an equity of 
redemption in property is not entitled to recover the full value; 
he is^ entitled to recover only the damage which he has sustained. 
Considering the price which the Shelleys were willing to give in 
December, 1878, and the additional sheep brought on to the 
premises, the equity of redemption may fairly be taken as worth 
a substantial sum of money. The defendant seized the station 
and the sheep before he was entitled to do so. He had no right 
to seize them until default had been made, and no default had 
been made; he was therefore liable to pay to the plaintiffs 
damages for the seizure. In the case of Mdsaey v. Slater, 4th 
Law Reports, Exchequer, page 18, which was referred to in the 
argument at the bar, it was held that the plaintiff was entitled to 
substantial damages. In this case it appears that the defendant 
seized the 4500 or 5000 sheep which had been brought on to the 
station as well as those which were off the station, and that he 
sold those 5000 which were off the station for 78. 6c2. a head, the 
plaintiffs having said that they were worth 108. 6(2. The jury 
assessed the damages at 750{., but they did not state the grounds 
upon which they found their verdict. Upon a motion being made 
for a new trial upon the ground that the jury had given exces- 
sive damages, the Chief Justice, who heard the evidence and who 
tried the cause, upheld the verdict, and did not think it right to 
grant a new trial. Sir William Manning, who was also one of 
the full Court before whom the case came, gave his reasons for 
thinking that there was no cause shown for disturbing the 
verdict. Now, the jury having found the verdict, and the Chief 
Justice, who tried the case, and Sir William Manning, having 
come to the conclusion that the verdict ought not to be disturbed, 
we are asked in England to say that they were wix>ng. They 
were Judges who may naturally be supposed to know more of 
matters relating to stations and runs, and the value of sheep in 
the colony, than we do; and the jury having thought that tiie 
plaintiffs bad sustained substantial damage to the extent of 7oOI., 
those learned Judges refused to disturb the verdici 
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Their Lordships cannot say that there was no evidence to 1883 
support the verdict, and they think that they ought not under Shu^lst 
the circumstances to advise Her Majesty to say that the jury who ^^m 
found the verdict, the Chief Justice, who upheld it, and Sir 
William Manning, who supported it, were all wrong in the con- 
clusions at which they arrived; and under these circumstances 
their Lordships will humbly advise Her Majesty to affirm the 
judgment of the Court below. The appellant must pay the costs 
of this appeal 

Appeal dimiissed, with costs. 



STUART AND Another v. BARAYENB.» Feb. 13. 

[Pmvt Ck>UNciL.] p. 0. 

8urpri$e^Martgagor and mortgagees-Evidence qf default by mortgagor. 

Appeal of the defendant from the Order of the Supreme Court, 
making absolute a Rule for a new trial (reported in 2 N.S.W.L.R 
315). 

On 7th November, 1883, the following judgment was delivered, 
dismissing the appeal: — 

Their Lordships think that in this case it would be very 
difficult to sustain the absolute Order of the Supreme Court, the 
subject of appeal, on the ground of surprise alone. It is 
an Order making absolute a Rule nisi, which rests entirely upon 
the ground of surprise in the production in evidence of Green's 
mortgage deed of the 9th March, 1846, and the deeds that follow 
it, viz., the transfer of that mortgage from Qreen to Want, and 
the conveyance from Want to Shuttleworth. That is the sole 
ground upon which the Order of the Supreme Court has been 
granted. But their Lordships cannot avoid seeing that the trial 
which took place was in its course, as reported to their Lordships, 
eminently unsatisfactory. 

* Preienti — hOBJ} Fitzobrald, Sir Barnes Pkaoock, Sir, Montaoub K 
Smith, Sir Robsbt P. Colukr, Sir Richard Couch, and Sir Arthur 

HOBHOUSB. 
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1883 Their Lordships do not acquiesce in the entirety of the reasons 

Stuabt for the judgment of the Chief Justice of the Supreme Court. 
Baraybnb. ^^ ^® reported to have said : — " That being so, the only title 
which Broughton made out was under this mortgage ; and there 
was no evidence of any default by the mortgagor, from which it 
follows that such mortgagor and all persons claiming under him 
are entitled to retain possession as against the mortgagee and all 
persons claiming under him. The plaintiffs title, then, to such 
possession, until default, is so far clear." Again, in another 
passage, he is further reported to have said: — ^**A conveyance 
under a power of sale in a mortgage should recite the existence 
of such power — the default and the sale as consequent thereon. 
Looking at the terms of this mortgage to Qreen, it appears to me 
that the necessity for inquiring into the default is dispensed with 
. only where a receipt is given avowedly under the power of sale ; 
and it follows, therefore, that Broughton does not stand in the 
position of a person who has purchased under such a power. So 
far as the deeds now before us are concerned, the representatives of 
William Bligh Gore, that is to say those who are the transferrees of 
his equity of redemption, are entitled to the possession ; and, that 
being so, the verdict is one that ought not to be allowed to stand." 

Their Lordships cannot give their sanction to HieM observa- 
tions, which yet are calculated to afiect the rights of the parties in 
a new trial and have rendered this appeal necessary. If the case 
had been taken down to a second trial on the absolute Order and 
with these reasons of the Chief Justice, the presiding judge 
should necessarily have directed a verdict for the plaintiffs. 

Their Lordships will, therefore,humbly recommend Her Majesty 
to affirm the Order of the Supreme Court so far as it directs a 
new trial in the action ; to vary it so far as it rests on the ground 
of surprise only ; and to declare that the said Order for a new 
trial should rest on the larger ground that the trial which was 
had, and the verdict in such trial, were unsatisfactory, and that a 
new investigation ought to take place. And their Lordships 
will humbly report to Her Majesty to this effect. 

There will be no costs of this appeal. 

Appeal dismissed, ivithout costs. 
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THE NORTHAMPTON. 1883 

Salvage. 

Barley, Q.C., Manning and Gohen, for promovents. 
Sly, for respondents. 

The following judgment in this action was delivered by His 
Honour the Deputy Judge: — 

WiNDEYER, J. This is a suit brough t by the owner of the steamer 
Civility against the owners of the ship Northampton for salvage 
services alleged to have been rendered by the Civility to the 
Northampton, The latter vessel was a ship of 1173 tons burden, 
chartered to bring 373 immigrants to Sydney. On the 20th 
October, 1882, when off the coast of this colony, apparently just 
south of Port Hacking, at about 8.30 p.m., the weather being 
then hazy, she struck upon a rock close in shore, but immediately 
rebounded from it, bumped twice, and then got a little off to sea. 
As appeared from the evidence of the diver who examined her 
when she was afterwards beached at Botany Bay, and of James 
Gay, the foreman shipwright who examined her when she was 
subsequently docked in Sydney, the effect upon the ship of thus 
striking was that the forefoot of the vessel and the fore-end of 
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1883 her keel were entirely knocked away. The opening made in her 
The bottom was about four feet high, twenty-four feet long, and from 
fifteen inches to two feet wide. The violence of the collision had 
been so great that the iron ribs of the vessel, she being of compo- 
site build, were bent up, and it was a matter of surprise to the 
shipwrights that she got into Botany Bay, so serious was the 
injury she had sustained. In point of fact it appeared that it 
was only the presence of the cement with which the forepeak of 
such vessels is filled that saved her from sinking at once, as she 
had no water-tight bulkhead to prevent her filling. In short, 
the result of her striking the rock was that she was rendered 
totally unseaworthy. 

Immediately after the accident the pumps were got to work, 
and as soon as she could be sounded it was foimd that she had 
six or seven feet of water in her, which depth, in consequence of 
incessant pumping kept up by the crew and immigrants, was but 
little increased before she was beached at Botany Bay, six hours 
afterwards. At the time of the accident John Coughran Clare, 
the master of the ship, does not seem to have been about, though 
it was the second mate's match, when the captain was supposed 
to be on deck, and he does not appear to have been seen till some 
time afterwards. Sevei*al witnesses called by the promovent 
swore that when seen he was so drunk as to be unfit to take 
charge of the ship, or to give a correct account of what sul^e- 
quently took place when the promovent's vessel appeared upon 
the scene. However painful it is to come to such a conclusion, I 
cannot avoid expressing my belief, notwithstanding the evidence 
given to the contrary, that the master of this vessel, with more 
than 400 lives entrusted to his care, was unfit to do his duty in 
consequence of intoxication, and that his account of the occur- 
rences which led to this suit cannot be relied on. Whether he 
was drunk at the time of the vessel striking, or whether he gave 
way to intoxication afterwards, on finding the terrible danger to 
which his passengers, many of them women and children, were 
exposed, as has been suggested on his behalf, with the excuse 
that he was an infirm old man, over 70 years of age, who kept 
very much to his cabin during the voyage, is immaterial. As 
master of his vessel he was incapable of commanding her, as a 



VOL. IV.] ADMIRALTY CASES. 3 

witness in this cause his testimony is undeserving of attention. 1883 

Throughout the case one is struck by an absence of evidence The 

,..1. ± • -t M t .• i. •!. Northampton 

showmg that as captain he took any active part in managing his 

ship or controlling events, which is doubtless to be accounted for 
by the fact that the command was taken out of his hands by his 
officers, one of whom — the second mate— on his giving soine 
wrong orders, with a nautical energy of language dismissed him 
to the nether world and told him that he would take charge of 
the ship himself. This evidence, which I believe, coupled with 
that given by several immigrant passengers by the Northampton, 
who seemed to be men of superior intelligence, convinces me 
that the evidence of Captain Clare, which, moreover, as to the 
time when the mate of the Dairymaid took charge of the 
Northampton, is in conflict with all the other evidence in the 
case, is entirely untrustworthy. Finding the state in which the 
ship was, her officers immediately ordered all hands on deck, and 
distress signals were made, blue lights being burnt and rockets 
sent up until the ship's supply was exhausted. An attempt was 
also made to fire a gun, but failed in consequence of the cannon 
being out of order. 

About half-an-hour after the Northampton struck, the Dairy- 
maid, a small coasting steamer of 64 tons, and small power, 
attracted by her signals of distress, came up, and a request was 
made by the Northampton that she should tow her. This was 
attempted, but the attempt abandoned, either because the 
Dairymaid had not sufficient power, and was oversailed by the 
Northampton, or because the tow-line was too short. The 
Dairymaid was then requested to keep by the Northampton 
whilst she endeavoured to get into Sydney. This she did, and a 
short time after the pumps on board the Northampton getting 
out of order, and the chief mate being apprehensive of her sink- 
ing, as she was making water fast, requested the Dairymaid to 
come alongside and take the immigrants on board. This, 
however, the master of the Dairymaid declined to do, considering 
that, in the sinking state in which the NorthaTnyton was, it 
would be dangerous to his vessel. Two of the Noiihampton's 
boats were then lowered and a number of her passengers were 
put on board the Dairymaid, whilst an arrangement was also 



4 ADAORALTY CASES. [N. S. W. E. 

1883 made that the mate of that vessel should pilot the Northampton 
IJ.J,, into Botany Bay, which was then only four miles off. 
Northampton rpj^^ rockets of the Northampton being exhausted, and the 
Dairymaid unable to tow her, the latter vessel continued the 
signals of distress which attracted the attention of the pro- 
mo vent's vessel, the Civility, a screw steamer of 348 tons registry, 
then on her passage from Kiama to Sydney. At the time of the 
Noiihampton striking, the wind seems to have been very light, 
and after getting off the rocks she appears to have clawed off the 
land a little, but how far is not very clear. Doubtless after getting 
away from the high land and cliffs in the neighbourhood of which 
she struck, south of Port Hacking, and getting abreast of that 
indent in the coast, with its low shore, she would seem to persons 
unacquainted with the coast further from its general line than she 
really was, and this probably accounts for some of the differing 
estimates as to distance which are given. On crossing Bate Bay, 
however, it will be seen on reference to the chart used before me, 
that she would again be in close proximity to the land, and 
according to the evidence it appears to me that she was somewhere 
just south of Cape Bailey, and at no distance from the shore, when 
the Civility came up to her. Upon this point there is no dispute. 
When the Civility was approaching her the mate of the Dairy- 
maid was in one of the boats of the Northampton endeavouring 
to get on board of her, for the purpose of piloting her into Botany, 
as before stated. This witness says that he was pulling towards 
the ship " as she was nearing the rocks," that her main yard was 
aback to stop her way, but she was forging ahead, that she was 
then getting very close to the rocks, and that they were calling out 
to her to ware or she would be on the rocks; that she did ware and 
stood out to sea. On the (7m{i^y approaching the Northampton she 
fell in with the Daii^ymxiid, by the master of which she was 
informed of the condition in which the Northampton was, and that 
the mate of the Dah^ymaid had gone on board to pilot her into 
Botany, on which the master of the Civility immediately said he 
would tow her into that port. The Civility then passed on to the 
Northampton, and on her way picked up and towed the boat in 
which the mate of the Daii*ymaid was endeavouring to catch and 
get on board of the Northampton. At the time she came up with 
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the Noi'thampton she was so close to the land that at iirst the 1883 



master of the Civility thought she was on shore, and in point of the 
fact she was only from a quarter to half a mile at the most from 
the rocks, the water at that part of the coast, fortunately for the 
Korihampton, being very bold up to the clifis. She was, however, 
drifting towards the rocks broadside on. On getting dose to the 
JS(yi*thampton the master of the Civility hailed heiv and asked 
what was the matter, and in reply to this question was answered, 
" We are sinking ; we have four hundred passengers on board ; 
come alongside and take some of them if you can." On this the 
Civility was immediately taken to the lee side of the Northampton, 
and made fast to her by fore and aft lines, some thrown from the 
steamer, and one thrown from the Northampton. Whilst thus 
alongside of each other for about twenty minutes or more, some 
one hundred-and-fif ty of the Northampton's passengers, under the 
superintendence of the first mate of that vessel, were got on board 
the Civility. Though the sea was moderate, it was somewhat 
choppy, and the vessels were crashing together with great 
violence. 

The vessels being in this position, we are brought to the 
consideration of the question whether the Northampton was 
towed by the CivUity, as on the decision of that question the 
claim of the promovent for salvage mainly depends. Proverbial 
as are the contradictions in nautical cases, I was hardly prepared, 
after hearing the evidence for the promovent, for the extraordinary 
contradiction of it on this point by witnesses called on behalf of 
the Northampton, for easy as it is to understand witnesses 
differing as to the colour and bearing of lights, about which there 
is often much cross-swearing, contradictions upon a point like 
this are remarkable. Six witnesses were called on behalf of the 
promovent, being the master, mate, and engineer of the Civility, 
two passengers and a seaman from the Northampton, who gave 
evidence proving that she was towed, and seven were called on 
behalf of the Northa/mpton to prove that she was not The 
evidence of John Symonds, a seaman, who could only say, " that 
he was not aware that the Northampton was towed," is of little 
value, as from his position in a boat on that vessel's starboard 
side he was unable to see the Civility; and the evidence of Hern, 
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1883 also called by the respondents, cannot altogether be considered 



The favourable to them on this point, as it is somewhat vague, and his 
OBTHAMPTON g^pressiou to the effect that when " the head line was let go we 
went ahead," would rather appear to support the promovent's 
case. Some of the witnesses for the respondents were drawn 
from the Dairymaid, but that vessel having been remunerated 
for her services by the Northampton, it seemed to me that they 
were disposed to make common caase with her in depreciating 
the undoubted services rendered by the Civility. In this conflict 
of testimony I am called upon to decide where the truth lies, and 
after weighing all the evidence and taking into consideration the 
probabilities of the case, the demeanour of the witnesses, and 
their opportunities for observing, I have come to the conclusion 
that the account of what took place given by the witnesses for 
the promovent is correct, and I accordingly find, as a matter of 
fact, that the Nortliampton was towed by the Civility whilst she 
was alongside of her, and for a short time whilst the Civility was 
ahead of her. The Northampton had requested the Dairymaid 
to tow her, and that service which the Dairymaid was unable to 
perform I have no doubt was rendered by the Civility, according 
to the intention of her master, as expressed to the master of the 
Dairymaid when informed of the position in which the 
Northampton was. The effect of this towing was to remove the 
Northampton from her dangerous proximity to the clifl& south 
of Botany Bay, and to bring her into such a position just off tb.e 
heads of that bay that she was then able to sail into it before tlie 
wind without diflSculty, leaving the Civility behind her engaged 
in getting in her tow-rope. 

The Northampton having been piloted into Botany by the 
mate of the Dairymaid, was there beached under his direction. 
The Civility, on her tow-rope being cast off by the Northampton, 
also went into Botany, returned the immigrants which had come 
on board her to the Northampton, and her master, after commu- 
nicating by telegraph with the Marine Board in Sydney, in 
compliance with a request from Clare, the master of the 
Northampton, remained with his vessel in Botany till the arrival 
of the Government agent, with assistance, at 2 p.m. of the day 
following that on which the Noi'thampton struck. 
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muneration as for salvage services, contended that the Northamp^ Ths 
ton was not in danger, and that the services rendered should at ^^*™*""<^ 
most be regarded in the light of work and labour, and remimerated 
accordingly. It appears to me, however, that it is idle to contend 
that this vessel, with her freight of 400 lives, was not in danger, 
when I find her with a hole in her bottom so large that a bale of 
wool was stuffed into it to stop the leak, requiring incessant 
pumping to keep her afloat, without any watertight bulkhead to 
prevent her filling, so ill-found that the usual signal of distress, 
the firing of a cannon, could not be resorted to, and in close 
proximity on a dark night to a lee shore, towards which she was 
drifting, with a drunken master unable to control her. On the 
same principles which guided me in deciding the case of The 
Wotonga (2 N.S.W., R 5), I must hold, not only because she was 
not seaworthy, but because she was in actual and imminent 
<langer, that the services which were rendered to her must be 
regarded as of a salvage character. 

The only question that remains is the amount to which the 
promovent is entitled. In estimating this I am clearly bound to 
take into consideration the loss and expense which he has incurred 
in the efforts made by the CivUUy to assist the Northampton. 
In coming alongside the Northampton all the masts of the Civility 
were carried away or sprung, in consequence of the yards of the 
former vessel striking against them. It is contended on behalf of 
the respondents that this injury to the Civility was caused by the 
improper manner in which she was brought alongside. If the 
promptitude which the Civility displayed in responding to the 
appeal for immediate help made by the Northampton as a sinking 
ship, had led her in anxiety to save life, even with some hastiness 
to approach the Northampton, it would have required stronger 
evidence than I have in this case to satisfy me that the Civility 
had disentitled herself to compensation for the injury to her masts , 

by any want of skill or judgment shown in bringing her alongside, 
as this Court will not seek to discover with miscroscopic research 
whether the extreme of self-regarding caution has been exercised 
by salvors manfully bent on saving life at hazard to themselves 
and their vessel. In this case the service which the Civility was 
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1883 asked to perform in coming alongside of the Naiihamptan was so 



The obviouslyJIdangerous that the master of the Dairymaid refused to 
oBTHAMPTo j^^^^^jj^p^ j^^ jj. jg enough to say that it appears to me that the lee 

side of the Northampton was the proper side on which to approach 
her, and that the injury to the masts of the Civility was caused 
by the yards of the Northampton swinging about from their not 
being^properly secured, owing probably to the confusion onboard, 
consequent^upon the drunken state of the master and a necessary 
absence of discipline. The law clearly is, as laid down by Dr. 
Lushington, in the Thorruxs Blythe (Lush. 18), that where the 
vessel of the salvors is injured or lost whilst engaged in salvage 
services, the presumption is that the injury or loss is occasioned by 
the necessities of the service, and not by the default of the salvors, 
and in^this case the respondents have failed to convince me that 
the fact was contrary to the presumption. 

The promovent is therefore entitled to recover the expense to 
which he was put in providing his vessel with new masts, and to 
compensation for loss of business during the time bis vessel was 
under repair. The cost of new masts appears to have been 135{. 
28. 6c2. The loss of freight by the Civility during the time she 
was undergoing repairs is estimated on behalf of the promovent 
at 5002., and her expenses^ except a small amount for coal, were 
running on at the same time. Making, however, some allowance 
for that honestly sanguine expectation of earnings which tinges 
all estimates of gain, I assess this loss to the promovent at 400L 
It is said, moreover, that the engines of the Civility have not 
worked so smoothly as formerly, and that they have been 
strained by her towing in a sea*way so heavy a ship as the 
Northampton, and a further claim for compensation is made (^ 
that score ; but whatever the fact may be, the evidence in sup- 
port of it appears to me of too uncertain a character to allow of 
Day giving it effect. The admitted value of the Northampton 
with her unpaid freight was 77002. Upon some arbitration 
which has taken place, it appears that the Northampton f^^ 
the Dairymaid the sum of 4002. for her services, and I cannot 
regard those rendered by the Civility of less impoijtance. Bad 
the Civility not towed the boat of the Dairymaid carrying h«r 
mate he might not have been able to have got on board the 
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Iforthampton, as there is evidence that the boat was being blown 1883 
away from her, and had not the Northampton been towed from tke 
the position in which she was, she, with her living freight, might Nobthamptok 
have been totally wrecked on the rocks to which she was in such 
close proximity, or from the further breaking up of the cement 
in her forepeak, or the stoppage of the pumps, might have foun- 
dered before she could have got into port. It is true that she 
afterwards reached Sydney, and kept afloat till she was docked ; 
but that she managed to do so after the means taken for stopping 
the leak when she was on the beach in Botany Bay is no proof 
that she was not in a most dangerously unsafe state when the 
Civility came to her assistance. It is not in the interests of the 
public that owners should be shabbily recompensed when their 
vessels at some hazard have rendered salvage services of this 
kind, or that masters should be induced in a time of imminent 
peril to human life to make nice calculations whether they and 
their employers will be properly remunerated for the responsi- 
bility which they are incurring and the risks to which their 
employers' property is exposed. For the salvage service which 
the Civility, at risk to herself, heavily laden with road metal as 
she was, so promptly rendered to the Northampton in coming 
alongside of and towing her from her dangerous position, I award 
the sum of 4002., and of this I allot 2502, to Stanley Brown, the 
master of the Civility, making a total sum to be paid by the 
respondents to the promovent of 9352. 2^^ 6d, together with the 
costs of this suit. 

Order accordingly. 

Proctor for the promo vents: MarahalL 

Proctor for the respondents: Sly. 
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Injundum rutraining proceedings cU lauh^Appeal pending to Privy Council— p^h, 21. 

Jurisdictum, 

The J!quity Court has no jurisdiction to restrain proceedings at law pending au 
appeal to the Privy Council on the mere grounds that there are, in the opinion of 
the Primary Judge, reasons for thinking it douhtful whether the decision at law 
will be sustained on the appeal, and that, unless the proceedings be restrained, the 
appellant, though successful, may, through the interim acts of the respondent, lose 
the fruits of victory. To justify an injunction in such circumstances, tiiere must be 
shown some ground of equity outside of, or contrary to, the legal rights of the 
parties. 

This was an appeal from an order made on the 15th of Decem- 
ber, 1882, by the Primary Judge, restraining the defendants, their 
agents, servants, and workmen, from trespassing upon, working,, 
mining, excavating, or otherwise disturbing the surface of, eighty 
acres of land (therein described), or any part thereof, and from 
removing any minerals, quartz, gravel, earth, or other materials 
from the said land, or any part thereof, until the determination 
of the plaintiffs' appeal to Her Majesty in her Privy Council 
from the judgment, rule, or order of the Full Court in a certain 
action at law pending between the plaintiffs and defendants^ 

N.8.W.R., Vol. IV., Equity. A 
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1883 reserving liberty^ however, to the defendants to perform sach 

g^^j, acts, if any, upon the land as might be indispensably necessary 

^ v* for maintaining their status under the Gold-mining Begulatioil^ 

Patterson. " . - « o 

and reservmg the question of costs. 

The facts and proceedings in connection with the said action 
at law are reported ante, Vol. III., p. 3U8. 

The statement of claim in this suit simply stated the said &ets 
and orders, and alleged that, if, pending the said appeal and the 
judgment of the Privy Council upon the question of the title to 
the said land claimed by the plaintiffs, the defendants were not 
restrained from further trespassing upon, working, or interfering 
with, the said land, the rights claimed by the plaintifi^ in respect 
thereof (which were the subject of the said appeal) would be 
seriously prejudiced, and the said land, or a large portion thereof, 
even in the event of the plaintiffs' title thereto being estab- 
lished by the judgment of the Privy Ck)uncil, might in consequence 
of the said trespasses and workings by the defendants be rendered 
valueless to the plaintiffs. 

On the 15 th of December, 1882, His Honour Sir William 
Manning announced his decision to grant the injunction above 
stated, but intimated that he would give his reasons in writing 
on a subsequent day, and that meanwhile the time for appealing 
against the injunction should not run. 

On the 19th of January, 1883, His Honour delivered lus 
written judgment, in which, after stating the facts, he proceeded 
as follows : — 

The grounds on which I now uphold the power of this Court, 
notwithstanding its denial at common law, are that this branch 
of the Court possesses inherently by its constitution the general 
authority of the Court of Chancery in England, and that the prin- 
ciples of the jurisdiction of that Court in respect of injunctions 
appear to me to apply to an appeal to the Privy Council from 
the colonial Court as much as to an appeal to any higher Court 
within the same territorial limits, and apply equally to the 
parties in an action at common law as to suitors in an equity 1 
proceeding. Whatever may be thought as to the authority of 
the other branch of this Court to grant an injunction such as is 
now prayed here, it appears to me that an action at law, instituted 
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in our Courts, must be regarded as still subjudice in the 1883 
Supreme Court in such a sense as Equity will recognise for the bbown 
present purpose, whilst it is under appeal to the Privy Council, p^ttejison 
Indeed, it cannot be said to be in any sense finally removed out 
of our own general jurisdiction, seeing that there remains the 
duty to record and carry into execution the judgment which may 
be pronounced on the appeal, and that it will be within the 
power of this Court (and even at common law, as admitted, in 
case of a judgment for the plaintiffs), to grant, if necessary, a 
perpetual injunction for the better enforcement of that judgment. 
The jurisdiction at common law in respect to injunctions stands 
on a different footing from that of the Equity Court, inasmuch as 
it rests exclusively upon the terms of a statutory enactment, 
and is limited to the construction which the Court may put 
upon the precise language therein used by the Legislature. 
Consequently the decision of their Honours in Banco leaves 
entirely open the question of what may be done here, and 
in no way conflicts with my assertion of jurisdiction in 
equity. It may perhaps be that their Honours would them- 
selves have continued or re-granted the injunction, if there had 
been that fusion of the jurisdictions in equity and law which 
has been adopted in England and in many of the British colonies, 
but not in this colony, except partially by recent legislation on 
the equity side of its Supreme Court. The object of these in- 
junctions simply is to prevent one litigant (without other pre- 
judice to his rights) from doing acts which may be irrevocable 
and perhaps irremediably injurious to the other, whilst their dis- 
puted claims are avih jvdice and undetermined; and, as the right 
of appeal to the Privy Council adheres by paramount authority 
to all actions and suits in our Coui*ts in which the interests in- 
volved are of the value of 500!. and upwards, the rights of the 
parties cannot be regarded as having been determined whilst an 
appeal to that tribunal is pending. It seems to me, also, that 
there may still be the same necessity for the power of restraint as 
before judgment here ; for, if it were not possessed by this Court, 
but only by the Privy Council, there would always be long in- 
tervals of time before the aid of that Court could be obtained, and 
Utigants might do irreparable injury to their opponents duiing 

A2 
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1883 those intervals. They might even practically nullify the i^>peal 
Bro^ before its determination ; as has happened within my own ex- 
p ^' perience, from the refusal of an injunction during an appeal from 
the Primary Judge to the Full Court. 

So far as to the power which I assert. The question of its 
exercise in any particular case is very different. From the 
first this is in the discretion of the Court, and depends upcm. 
the circumstances of each case; and it cannot be that a per- 
emptory appeal at the will and pleasure of a disappointed suitor 
can impair the discretion. On the contrary, the fact of a 
judgment having been given in either of our jurisdictions in 
favour of the party whom it is proposed to restrain must weigh 
seriously against the exercise of the discretion to his prejudice ; 
but the discretion must remain otherwise intact. The question 
for me now is whether, having regard to that fact, the dream- 
stances on both sides nevertheless justify me in staying the 
defendants' hands ? Those on the defendants' side are certainly 
not such as to call for special tenderness, as their case rests upon 
a hard point of law in destruction of a prior title acquired by the 
plaintiffs bona fide and in accordance with the regulations and 
established practice of the Crown ; and at the same time the re- 
straint will not interfere with any established possession on their 
pari Under such circumstances^ the Court may be satisfied with 
* a less amount of doubt as to what the decision will be on the 
appeal as a sufficient ground for keeping matters in statu quo ; 
but still there must remain some reason for question whether the 
plaintiffs may not prove successful on the appeal Upon this 
question I must act upon my own responsibility, however great 
the respect due to the opinion of their Honours in Banco. The 
clearness of opinion announced by them has, however, made it 
incumbent on me to examine the Acts of Parliament upon which 
the question depends very closely and critically, before venturing 
to express a judicial doubt in this Court as to their Honours' 
decision being upheld by the appellate Courts. I have now done 
this, with the result not only of a sufficient doubt on my mind 
to warrant the injunction, but of a strong inclination towards 
dissent from the judgment in Banco, I can now see that, if I had 
been present as a third judge in Banco, I should certainly have 
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had to submit some difficulties which their Honours would have ^^^^ 



considered before deciding the matter ; and I think it probable Brown 
that I should have been compelled to declare my dissent, or at Pattsrsok. 
least, to have withheld concurrence. The question is, as already 
stated, whether the absence of a personal tender by the applicants 
invalidated the plaintiffs' application; and this depends upon 
whether the 7th section of the Act of 1875 applies to such an 
application as theirs, and is imperative. It must be admitted 
that primd facie a personal attendance was necessary, and that 
the decision in Banco to that effect is in accordance with the 
letter of that section, seeing that the words are general as to 
''conditional purchases," and that the selection on which the 
plainti£& rely certainly was a conditional purchase of one kind. 
But I have found it necessary to look outside that clause, and to 
inquire whether the generality of its words is not controlled by 
the spirit and intention of the Acts of which it constitutes a single 
feature, and by inferences from other clauses. I do not question 
that, where the words of an enactment are absolute in themselves 
and are not so controlled, our Courts of justice are bound to inter- 
pret them in their strict grammatical sense, however much reason 
there may be to believe, from outside knowledge, that the words 
were used incautiously, and went beyond the actual intention of 
the Legislature. But, where grounds exist for such belief, it 
seems to me that the Courts should tread with great caution, and 
should look around, perhaps astutely, to see whether the words 
are not susceptible of an interpretation in accordance with the 
actual intention, and whether the indications of the true meaning 
are not to be found in other parts of the Act or in its governing 
policy. If the actual intention existed, it is to be expected that 
a strict scrutiny of the entire legislation will bring into view that 
intention sufficiently to control any apparently adverse words. 
Here the question is not, strictly, as to the grammatical reading 
of the words of the section (for of this there is no doubt), but 
whether it is not shown elsewhere that its too general terms ought 
to be so restricted as to exclude mineral selections, without 
depriving them of their full literal effect as regards ordinary con- 
ditional purchases. In considering this question I have first made 
inquiry, so far as it may prove to be of any legal value, touch- 
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1883 ing the actnal intention of Parliament The best evidence on this 
Brown question is to be found in the Regulations of the Governor la 
Council, which were passed, with full knowledge of preceding 
facts, within twenty days after the Act of 1875, and which were 
repealed in the later regulations of May, 1880, under the Act of 
that year, and in the subsequent tacit assents to them severally 
by both Houses of Parliament. The Lands Acts were the out- 
come of a prominent Ministerial policy, and were passed by both 
Houses under earnest attention to that policy. Hence it may 
be inferred that the Executive, which was entrusted by those 
Acts severally with the issue of regulations for giving better effect 
to them, knew both theirownpolicyandtheunderstandingof Parlia- 
ment; and, as those regulations were required to be promptly laid 
before Parliament, and were so laid, but were not made the subject 
of any adverse action or protest, it may be inferred that both 
Houses recognised the regulations as faithful exponents of their 
actual intention in respect of their salient features, such as that 
under consideration. I might add, if necessary, the inferior testi- 
mony of my own personal familiarity with the understood policy 
of the Act of 1875 when it passed through the Legislative Council 
and through the Conference held between the two Houses ; and 
my report would be that mineral selections were not thought of 
in the seventh section and other restrictive enactments. [His 
Honour then entered upon a critical examination of the Regula- 
tions and of the interpretation- which, in His Honour's opinion, 
ought, by the light of the Regulations, to be put upon the 
Statute, and proceeded: — ] As to the Regulations, the decision 
in Banco comes to this, that as interpretations they are erroneous, 
and as sub-legislation they are vXtra vires. As already seen, I am 
not disposed to agree as to the former ; and, as to the latter, I am 
very doubtful whether the Regulations do not possess a legislative 
force of their own in this particular matter, which must qualify 
the applicability of a rigid construction of them, as being deriva- 
tive only. The several Acts under which they are made give the 
Governor in Council considerable powers of sub-legislation for 
giving effect to the Acts, and I am dispased to be slow in rejecting 
as uUra vires Regulations thus made and afterwards laid before 
Parliament as directed. In this particular instance I am not at all 



VOL. IV.] OASES m EQUITY. -J 

prepared to say that an ambiguity in the Act of 1875 as to the 1883 
meaning of " conditional purchase" in sec. 7, and the traces of bbowk 
the Legislature's intention on the subject, did not give scope for p^Txiksow. 
sub-legislative interpretation and direction by the Qovemor in 
Council. I do not, however, intend to express any judicial opinion 
upon this point beyond saying that, having regard to the terms 
in which the several Acts entrust the Governor in Council to 
make Regulations in aid of the Acts, such Regulations should not 
be deemed illegal without clear and strong grounds. Neither do 
I mean to express more than a strong inclination of opinion and 
dissent from their Honours in Banco upon the main question 
decided by them, and now under appeal. It is not necessary for 
the present purpose that I should go beyond expressing such a 
doubt as to the ultimate fate of the question as will warrant my 
restraining the defendants during the appeal. Thus much I may 
do without impugning the judgment in Banco^ and without pre- 
suming to anticipate the judgment of the Privy Council. 

In concluding this judgment, I wish to say that my examination 
of the several Acts and their policies has been elaborate and close, 
not only for the reasons already stated, but because it has 
appeared to me that the true meaning of the Legislature could 
not otherwise be brought out, and because the conflict between 
the decision of the Court in Bcmco on the one hand and the 
Regulations of the Qovemor in Council and the practice of the 
Qovemment demanded that my reasons for so strongly inclining 
to dissent from the former and to concur with the latter should 
appear fully. Perhaps, also, this statement of reasons may be 
considered by the Privy Council, together with those which the 
two Judges who sat in Banco have probably furnished, and may 
thus contribute to the purposes for which the reasons of the 
Judges of the colony are required to be supplied. 

From this decision the defendants appealed. 

Manning (Lingen with him), for the appellant, having briefly 
opened the appeal, the Court called on 

(hven, Q.C., and Donovan for the respondents — Firstly, the 
Court has abundant jurisdiction to grant the injunction : Polini v. 
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1883 Gray (1); 0. W. R Co. v. Birmingham Jkc. Co. (2); A.-Q. v. Brad- 
Brown f^^ (3)» I^ ^^ action at law this Court dissolved the injanction 
Pattbbson ^^ ^^ granted under the Common Law Procedure Act, because 
it held that, after verdict for the defendants, it was functue 
ojfflcio, and had no power under that Act to continue the injunc- 
tion; but the Court is sitting now in equity, and has wider 
powera Secondly, this is a case in which the jurisdiction should 
be exercised, because the Primary Judge has on a matter of law 
differed from the Full Court, and, unless an injunction be granted, 
we shall suffer irreparable damage in the event of our succeeding 
before the Privy Council. 

[Faucett, J. Ought not your application to have been made 
to the Privy Council? Jack v. Tease (4); Hendei^aon v. Hen- 
derson (5); White v. HaU (6); Re Palmer's Trade Mark (7). 
According to your contention, the Primary Judge might say in 
any case, " I think the Full Court wrong, and therefore I will 
interfere by injunction." 

Sir J. Martin, C.J. Suppose a plaintiff to recover a verdict for 
a sum of money, a new trial to be refused, and the defendant to 
appeal from such refusal to the Privy Council : could the Equity 
Court restrain payment of the money pending the appeal ?] 

Sir J. Martin, C.J. In this case the plaintiff applied for a 
conditional mineral purchase, and made that application not in 
person, but by an agent. Afterwards the defendants, holding 
mining rights, entered on a portion of the land conditionally pur- 
chased by the plaintiffs, and commenced to mine for gold. For 
this invasion of their land the plaintiffs brought an action of 
trespass. At the trial, before Mr. Justice Faucett, His Honour was 
of opinion that a mineral conditional purchase made by an agent 
was invalid, but he allowed the case to go to the jury as if there 
was nothing in that point, and a veixlict was entered for the 
plaintiffs, but leave was reserved to the defendants to move that 

(1) L.R. 12 CD. 438. (4) 12 Ir. Ch. Rep. 279. 

(2) 2 Ph. 597. 602. (5) 3 Ha. 100, 113. 

(3) 35 L. J., Ch. 620. (6) 12 Vet. 324. 

(7) L.R. 22 CD. 88. 
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the verdict be entered for them or that there should be a nonsuit 1883 
or new trial, if the Court should be of the same opinion as His Bbowit 
Honour. When the matter came before the Full Court there YArnatBov. 
were only two Judges sitting — Mr. Justice Faucett and myself 
— and we did not think that there was that importance in the 
matter (as urged by counsel) to necessitate the presence of a 
third judge. Moreover, we did not see any great difficulty in 
construing the Acts. After hearing long and strenuous argu- 
ments, we were clearly of opinion that an application for a 
mineral conditional purchase, like an application for any other 
conditional purchase under the Acts, must be made by the ap- 
plicant in person, and we are of that opinion still. The matter 
was not hurriedly disposed of, but was fully and carefully 
inquired into, and every possible point that could be taken 
was taken. I am authorised to state that Mr. Justice Windeyer 
entirely concurs in the view taken by the Court on that occasion. 
A verdict was directed to be entered for the defendants. The 
Court had previously granted an injunction under the Common 
Law Procedure Act to restrain fresh trespasses by the def endanta 
A few days afterwards, notice was given of an appeal to the 
Privy Council. When we entered the verdict for the defendants, 
we, having no doubt as to the correctness of our decision, and 
not seeing anything to warrant the continuance of the in- 
junction, after the disposal of the case, dissolved it. On that 
occasion I made a remark to the effect that nothing we were 
then doing* would preclude the plaintiffs from going to the 
Equity Court if they were so advised. I did not think, nor do 
I suppose that any person thought for a moment that I meant, 
that they should go to equity, unless there was some ground out- 
side the legal rights — ^some fraud, mistake, trick, deceit, or con- 
trivance, of which we then knew nothing. I meant that, if there 
were equitable rights contrary to the legal rights, the plaintifis 
might apply in equity; but I was clearly of opinion that, as far 
as law was concerned, the defendants were entitled to the pro- 
perty. 

Shortly afterwards a claim was filed in equity, verifying all 
that had taken place, and no more than that — containing no 
grounds of equity at all, but merely suggesting that, should the 
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1883 decision of the Privy Council be contrary to the decision of the 
32owir ^^ Court, great damage might be done in the meantime by 
p Tmao ^^^^ trespassers. The Primary Judge, not having any case 
cited to him to show that he had such jurisdiction, made an order 
for an injunction. His Honour first assumed a jurisdiction, and 
then went on to express an opinion adverse to that which thisCourt 
had previously expressed. This was a very singular state of things. 
By the 11th section of the New South Wales Act, 9th Geo. IV., 
c 83, the Supreme Court has jurisdiction in criminal, common 
law, equity, and ecclesiastical matters. These are not all separate 
Courts presided over by separate judges, but one and the same 
Court sitting in its several jurisdictions; and whatever the Full 
Court decides everyone of the judges is bound to receive and act 
upon. No judge is at liberty to question any decision of the 
Court. It Is not within the province of any single judge to gain- 
say the interpretation of the Court upon any of the statutes. 
That which has been decided by two judges sitting as the Court 
must be regarded as binding by the Court of which the Primary 
Judge is a member, and no more than a member. His Honour has 
gone into an elaborate examination of the statutes in question, 
and has used some remarkable illustrations in favour of the view 
he entertained. Among these he mentioned the fact that he had 
attended as a member of the Legislature at a conference, and 
was therefore able in a special way to interpret the intention of 
those who passed the law, by reason of his private knowledge as 
a member of the Legislature. But such private knowledge is not 
to be imported into the construction of statutes. The Courts 
are not accustomed to interpret statutes iu the light of such 
private knowledge, or by what was talked over in Parliament 
whilst the statutes were being passed. There would be no safety 
in the administration of the law if that was to be a mode 
of interpreting the statutes. Another ground urged by His 
Honour was that the law had been administered by the (Joveni- 
ment in a way contrary to that in which the Court had inter- 
preted it. There was certainly no evidence before the Primary 
Judge of the way in which the Act had been administered, and, 
if we are to surmise the course pursued from outside evidence, 
we might find that the Government has not been consistent, and 
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that at one time applications not made in person have been held 1883 
to be valid, and at another to be invalid. It is sufBrient, how- brown 
ever, for me to say that this is not matter which was before the p ^' 
Primary Judge, and it is not before the Full Court. The Primary 
Judge further called the regulations in aid of his decision. As 
to them, it is not the law that we are to be guided, much less con- 
trolled, by anything a Minister or his clerk may do. If any 
question arises upon such a point, it inevitably follows that the 
Court is right and they are wrong, because the Judges of the 
Supreme Court are the persons to interpret the law. I must say 
that the expression of the Primary Judge that, inasmuch as only 
two Judges sat va Banco upon the case, he hoped that his views 
might in some way get before the Privy Council, and aid it in 
considering whether the Court was right or wrong, greatly sur- 
prised me. How His Honour could suppose that his remarks 
could be authoritatively brought before the Privy Council I 
cannot understand. I thought the only judicial opinions that 
the Privy Council could go into were the opinions of the Judges 
who gave judgment on the case. The Primary Judge has taken 
on himself to override the Full Court (for such the Court was, 
whether consisting of two or three Judges), assuming a jurisdiction 
to do so to reside in a Court of Equity. There is no question that 
the Equity Court has jurisdiction to protect property during 
litigation, but that is when the suit is one of which that Court is 
possessed. Such jurisdiction was never exercised in a case which 
was not before it, but before some other tribunal, or in a case 
which did not disclose any equitable grounds. The proper mode 
of procedure is prescribed by the regulations as to appealing to 
the Privy CouncU. 

The superior authority assumed by the Primary Judge to 
control the action of the Court cannot be submitted to for one 
moment, because, if it were allowed in this instance, we do not 
know where it would stop. We should find it applied in cases 
which altogether depend upon the common law principles, and 
which ought to be disposed of in a common law court. His 
Honour is no more than a member of the Court. When 
sitting in equity in a suit disclasing equitable grounds, he would 
have the power exercised by him in this instance. But, where no 
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1883 such case was before him, he had no such power^ still less had he 
Bbown a right to express an opinion condemnatory of the course taken by 
PATTttsoN. ^^^ Court in any case. I regret that His Honour has not only 
arrogated this position to himself, but that he should have gone 
out of his way to endeavour in an elaborate manner to throw 
discredit upon the judgment of the Ck)urt in a case triable only at 
common law. A case has been cited which was not at all like 
the present one, because the matter there was throughout under 
the equity jurisdiction, and that Court had cognisance of the 
matter. Even then it was said, although there was undoubted 
jurisdiction, that the course pursued was one that should very 
rarely be taken. The appeal must be allowed wiUi costs. 

Faucett, J. Every one acquainted with the practice of 
the Court knows that two Judges only have constantly attended 
to the business of the Full Court. It is always understood 
that when they do not thoroughly agree the matter shall 
be re-heard before three Judgea I for one never object 
to my judgments being criticised inside and outside the 
Court ; but I agree with the Chief Justice when he said that 
no Judge has a right to take action in another proceeding 
on the supposition that the decision arrived at is wrong. If 
the Court is mistaken the Privy Council is the only tribunal of 
appeal, and the Court is not to be set right by any Judge who 
happens not to have been one of its members at the time the 
decision was arrived at. If such were the case, the administration 
of the law would be in a very dangerous state indeed. Sitting 
now as a Court of Equity we are obliged to consider the arguments 
of the Primary Judge, and I have done so veiy carefully; but I see 
nothing in them to induce me to alter my former opinion. It would 
appear from the judgment of the Primary Judge that His Honour 
was of opinion that the Court had arrived at its decision in the 
action at law solely upon the grammatical construction of the 
section in question. Nothing could be more mistaken or erroneous. 
It was not a hurried judgment, but a carefully considered one. I 
can say that I went through almost every section of every one of 
the Acts before I came to a final conclusion in the matter. If the 
Full Court had seen any reason we might have suspended the 
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execution of our jadgment, in order that the property might be 1883 
protected ; but we did not see any reason for that, because there bbow^ 
was really only a small portion of the selection of eighty acres in p * 
dispute. As to the regulations, although it was provided that 
they should be laid before Parliament, a certain set of them might 
be adopted eub sUentio, which would render the leading principle 
of the Act nugatory. He thought the case cited to be altogether 
inapplicable to the present one, because there the whole proceed- 
ings came under the cognizance of a Court of Equity. Something 
has been said of the difficulty which distance puts in the way 
of protection pending appeal ; but time enough had elapsed in 
the present case for the respondents to have secured themselves if 
they had thought proper by an application to the Privy Council. 

WiNDEYEB, J. I would have contented myself by simply express- 
ing my concurrence in the remarks of their Honours.but for the fact 
that, having been engaged in the Divorce Jurisdiction, I was not 
a member of the Court when this matter was decided. Having, 
however, considered the judgment of the Primary Judge, and the 
Acts of Parliament upon which it was founded, I must say that, 
with all respect to His Honour's elaborate reasoning, it entirely 
fails to raise any doubt in my mind as to the correctness of the 
conclusion come to on the common law side of the Court. I am 
led to the conclusion, both by the grammatical construction and 
my examination into the meaning of the several Acts in question, 
that no other decision could be arrived at. No authority has 
been* adduced in support of the position taken by the Primary 
Judge, nor has any case been cited where the Court of Chancery 
in England has interferred with a common law court merely 
because it was of opinion that on appeal the view of the common 
law court would be reveraed. If we were to allow the injunc- 
tion granted by the Primary Judge to stand, we should be 
establishing, in the words of James, L.J. (8), " a precedent for 
holding that, if any one applies for an injunction and obtains it, 
the injunction ought to be kept up as long as he can keep the 
litigation alive." A.-O. v. Bradford (9) has no bearing on the 
present case, as there was no interference there with the common 

(8) L.R. 12 CD. 445. (9) 36 L. J. Ch. 620. 
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1883 law court, but rather a support of that Court It appears to 
Brown ^^ t^^^t ^^ interference of this kind, if tolerated, would tend to 
destroy the supremacy of the Supreme Court There would be 
no saying to what lengths this sort of thing might not be carried 
— indeed, the only limit would be the length of the suitor's purse. 
Even if that fusion of common law and equity existed in this 
colony which the Primaiy Judge has reminded us exists in 
the mother country, there is no reason to suppose that the Court, 
dealing with the case on equitable principles, would have con- 
tinued the injunction, as the allegation here of damage is not 
sufficient. It appears to me that there are ample reasons why 
the Court should not take the view taken by the Primary Judge 
in this instance and why this appeal should be sustained. 

Appeal sustained; decree reversed, 
and injv/nction dissolved; respon- 
dents to pay appellants' costs of 
appeal and costs vn Court bdotv. 

Solicitors for appellants: Shorter, Fitzgerald Jk Ashet*, agents for 
J. 0. Dodd, of Carcoar. 
Solicitors for respondents: Slatte^^ <fc Hey don. 



Feb, 24, 26, BENNINGTON v, RUSSELL. 

^* SgeclmerU brought by beneficiaries in names qf trustees— B^fusal qf trustees to 

Benefit of compromise claimed for trust estate — Solicitor on the record—Fidmekuy 
relation, 

B., acting as Bolioitor to cestuis que trustent owning ll-16tha of the eqaitable 
interest in a trust estate, applied to the trustees of such estate to bring ejectment 
for the purpose of recovering some land which they alleged, but the trustees did 
not believe, to form part of the estate. The trustees refused to do so, and also 
refused to sell their interest (if any) in the land, but permitted the said cestms que 
trustent, on one of them giving the trustees an indemnity, to bring ejectment in 
their (the trustees*) names. In such action R. appeared on the record as attorney 
to the trustees,, and in fact conducted the proceedings, but received his instruc- 
tions from the said cestuis que trustent. On the eve of trial R. discovered that the 
land did not form part of the estate, and, after the case had been partly opened, 
the action was settled on the terms that B. should pay the defendant ISOOL and 
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take a conveyance of the land by way of porohase, which conveyance he took in 2333 
hit own name. The eutuis que trwietU owning the remaining 5-16ths of the 



equitable interests had previoosly refused to join in a counter-indemnity to the Pbnkingtok 
eutfti que trust who had given the indemnity to the trustees, and they declined ^ -^ ^' 
find any part of the 1500^ for payment to the defendant. Kussbll. 

In a suit instituted by the trustees, at the instance of the eestma que trustent 
owning the 5-16ths, sgainst R., for a declaration that he took the conveyance as 
trustee for the estate, and for an order on him, on payment of the 1500^ with 
interest, and of his costs, to convey to the trustees, held {disaentiente Fauostt, J.) 
that the land could not be claimed as belonging to the trust estate. 

James UNDEBWOOD,deceased,by bis will devised his real estates^ 
including {inter alia) " 309 acres of land or thereabouts, formerly 
Powell's property," to trustees upon certain trusts. The equitable 
interest in these estates was by the will devised in fourths, but, 
in the events which happened, became split up into sixteen 
equal imdivided shares. 

In 1875 the then trustees of the Underwood estate applied to 
have the said land described by the testator as " formerly Powell's 
property," brought under the Beal Property Act, and procured 
in due course a certificate of title thereto, the certificate describing 
it as containing 306 acres. 

On 26th November, 1875, one Brownrigg, a surveyor, wrote to 
the defendant's firm, saying, *' As I understand that you are still 
solicitors for some members of the Underwood family, I desire to 
bring under your notice, in the interests of those whom you are 
acting for, that the notice under the Real Property Act, which 
has appeared in the Oovemment Gazette of the 28th October 
last, describing the estates and boundaries of the Homebush 
Estate," {.6., the land comprised in the before-mentioned application 
under the Beal Property Act, "is incorrect, and that such 
description, if acted upon, will deprive all parties interested in the 
estate of nearly thirty-seven acres of a very valuable portion of 
the estate." 

The thirty-seven acres were in the occupation of Powell. 

Considei-able correspondence ensued between the varioiis 
parties, in which the defendant and his firm acted as solicitors for 
the persons owning ll-16ths of the equitable interest in the 
Underwood estate, Noi-ton as solicitor to the then trustees, and 
Cape and Westgarth as solicitors to persons owning 3-16ths of the 
said equitable interest, while Qeorge King and Co. acted as 
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1883 agents for Captain Underwood and Lieutenant Underwood, who 
-^^g^dgoTov ^^^^ the owners of the remaining 2-16th8. 

^' Extracts from the more material parts of sach correspondence 

are appended : — 

27THJfrNB, 1876. Dkfsndasit's Fdlm to Nobtok. 
** We shall be glad if yon will inform ns whether it is intended to take proceed- 
ings for the estate to recover the thirty-seven acres of land included in the estate, 
and omitted from the application under the Beal Property Act" 



1st July, 1876. Defendant's Fibm to thb Trustbb. 

" We shall be glad to be informed whether you intend to take ttept to recover 
possession of the thirty-seven acres." 

13th July, 1876. Defendant's Fibm to Nobtok. 

" If the trustees will not take steps to recover the thirty-seven acres, we would 
suggest that they sell their interest in it by auction or private contract. We 
will find a purchaser." 

29th July, 1876. Same to Same. 

" With reference to our conversation of to-day, as the tmsteea will not pro- 
ceed to claim the land, if they will take 60/. for it, I will endeavour to make 
it available for my clients in the estate. Of course I do not ask for any warranty 
of title." 

31sT July, 1876. Secbetary to Trustees to Nobton. 
'* Referring to Mr. Russell's letter to you of the 29th inst., which was laid 
before the trustees, I am directed by them to state that they cannot accept Mr. 
Russell's offer for the land referred to." 

7th August, 1876. Defendant to Tbustebs. 
"Referring to my letter of 29th ult. to Mr. Norton offering to give SOL for the 
land, it is of course only for your right, title, and interest in it, whatever it may be, 
without ^piaranteeing title in any way." 

7th August, 1876. Secbetary to Trustees to Defendant. 

" I am directed by the trustees to acknowledge the receipt of your letter of this 
date, and in reply to state that they adhere to the determination stated in their 
letter to Mr. Norton of 31st ult" 

12rH August, 1876. Defendant to Trustees. 
** I am willing to give 300/. for a conveyance of your interest in the land, con- 
tingently on my establishing the right to it, and I take the risk and expense of the 
endeavour ; or I am willing to give the 50/. cash." 

14th Augxtst, 1876. Secretary to Trustees to Defendant. 

" I am directed by the trustees to state that they beg to decline the offer made 
in your letter of the 12th inst." 

19th August, 1876. Defendant to Trustees. 
" I now submit a further offer, viz., to pay you out of the proceeds, on 
behalf of those interested in the remaining 5-16th8, their proportion at the rate of 
40/. per acre, being above your declared average value of tiie three hundred and 
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tix acres. My clients and I are willing to take the risk and expense of recovering 1 003 
the land." 

24th Auoust, 1876. Ssorstabt to Tbustbis to Dbiknbant. ^^ 

" I am directed by the trasteee to state that they cannot entertain the proposal Russell. 
contained in yont letter of the 19th inst." 

IsT NovxMBiB, 1876. NoBTON to Dbfkndant. 
" I have advised the trasteee not to commence proceedings to recover the land, 
unless requested to do so by all the persons beneficially interested, or unless 
they are sufficiently indemnified." 

19th NovfiMBiR, 1876. Ditbnbant to Trustbbs. 

" I now ofier yon 500/. for the land, payable on the execution of the con- 
veyance." 

ISraDscBMBER, 1876. Nobton to Defendant. 
" I have been directed by the trustees to inform you that, having taken the 
opinion of the Primary Judge in Equity, pursuant to the 1st clause of Under- 
vfoocTs Estate Act Afnendment A€i of 1874, they must decline to accept your offer of 
500/. for land not in their possession, or to commence proceedings for the recovery 
of the same." 

3jid Jult, 1877. Norton to Defbndakt. 
" There can be no objection to your clients bringing an action of ejectment in 
the names of the trustees on giving a sufficient indemnity, and in such action they 
can be represented by an attorney selected by themselves." 

On the 26th April, 1878, (the defendant having on behalf of 
his clients procured an indemnity to the then trustees to Norton's 
satisfaction) a summons in ejectment was issued in the names of 
the then trustees against Powell for the recovery of the thirty- 
seven acres. The defendant appeared on the record as the at- 
torney for the plaintiffs in such action, and conducted the pro- 
ceedings, but had been put in motion by the owners of the said 
ll-16ths, or by some of such owners^ and, in fact, received his 
instructions from them. 

Shortly after the issue of the summons, the defendant applied 
to the solicitors for the owners of the said 5-16ths, asking that such 
owners should join in a counter indemnity to the person who 
had given the indemnity above referred to. Such application was 
refused. Two of such owners, viz.. Captain Underwood and 
Lieutenant Underwood, were absent from the colony, and had 
left their agents no authority to execute on their behalf any such 
counter-indemnity. 

The ejectment action came on for trial on the 29th July, 1878. 
On the eve of the trial the defendant (Russell) discovered that the 

N.8.W.R., Vol IV., Equity. B 
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1883 thirty-seven acres in fact formed no part of the Underwood Estate. 
Penkdioton Accordingly, after the case had been partly opened, negotiations 

^ ^- for a settlement were entered into between the plaintiff and 
Russell. * 

defendant in the action, and on the 29th July, 1879, it was settled 
on terms which were put into writing, and signed by the counsel 
for both parties. Such terms, so far as material to this report, 
were — '' A verdict to be entered for the defendant, subject to the 
terms following. The defendant to execute a conveyance in fee 
of the 37 acres to Mr. William Russell by way of sale and pur- 
chase on payment of the sum of 15002. within two months, each 
party bearing their own costs of this action. Mr. Russell on sucli 
conveyance to give an indemnity against any estate, interest, or 
claim of the trustees of the Underwood Estates." 

There was some evidence that at the date of the settlement the 
thirty-seven acres were worth about 30002. 

Correspondence between the parties was then resumed, ex- 
tracts from which are subjoined : — 

1st August, 1878. Defendant to Cape & Westtqarth. 

" I append a copy of the terms of settlement of the action of ejeotaient. It if 
desirable to make immediate arrangements for payment of the 15001. to Mr. Powefl. 
I have, therefore, to request that yon wiU arrange to contribute your client's pro- 
portion thereof m soon as possible." 

2nd Sbftembsr, 1878. Defendant to Cape & Westqabth. 
" The net proceeds will be distributed amongst aU the beneficiaries under the 
will after payment of my costs and charges in the estate, provided they pay their 
proportions of 15002^ forthwith." ^ 

20th September, 1878. Cape k Westoarth to Defendant. 
" Our clients certainly decline to make any contribution under the circnmstanoes 
and on the terms proposed." 

26th September, 1878. Defendant to Cape & Westoarth. 
" I enclose a copy of Mr. Norton's letter of 3rd July, 1877, which shows that the 
trustees would not take any steps towards making the thirty-seven acres available 
for the Underwood Estate, but left it to my clients to do so, if they saw fit, upon 
giving the trustees an indemnity." 

22nd October, 1878. Cape & Westoarth to Defendant. 
" We desire to know when you are prepared to account to our clients for their 
proportion of the property, after deducting your costs of the action as between 
solicitor and client." 

14th November, 1878. Defendant to Cape &. Westoarth. 

" . . . . an additional loading by a payment upwards of twenty years ago. 
If your clients are particularly anxious to enter into the matter now, and will now 
pay down a proportion of aU the moneys fairly chargeable, including the 
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additioiuJ loading, and my ootts incidental to the land, I shall be willing, so far 1933 
as I am personally concerned, to make arrangements (if that can now be done) in 



reference to your claim. " Pennington 



V, 



17th September, 1878. Defendant to George Kino & Co. Russell. 

"The net proceeds will be distributed amongst all the beneficiaries under the 
will, after payment of all my costs and charges in the estate and action, provided 
they pay the proportions of the 15002. forthwith.*' 

20th September, 1878. Qeoroe King & Co, to Defendant. 

" We are without instructions from our principals. Captain Underwood and 
Lieutenant Underwood." 

26th August, 1878. Defendant to Trustees. 

" With reference to the thirty-seven acres, for which I have made an arrange- 
ment on behalf of the beneficiaries to pay Mr. Powell 1500^, I have made 
application to all of them for their proportionate contributions." 

20th September, 1878. Trustees to Defendant. 
" Until the conveyance is carried out and the land vested in you, the trustees 
cannot take any steps, but on their behalf I have to give you notice that, on the 
completion of tiie matter, the trustees will take such steps as they may be advised 
are proper and necessary for the purpose of asserting and establishing the rights 
of the estate in respect of that land." 

Eventually the defendant found and paid to Powell the 
1500{., having had (he said in his evidence) a great deal of trouble 
in borrowing it ; and on the 14th of October, 1878, he took in 
his own name a conveyance from Powell of the thirty-seven 
acres. 

Under the provisions of the private Acts, Underwood! 8 Estate 
Act of 1873, and Underwood's Estate Act Amendment Act of 
1874, the plaintiffs became the trustees of the Underwood Estate. 

On the 24th September, 1880, Dixon & Plomley, as solicitors 
for the plaintiffs in this suit, and also for the owners of the said 
5-16ths, wrote to the defendant a letter from which the following 
is an extract : — 

*' . • • We contend that the land forms part of the Underwood Estate. 
• . • We are instructed to offer to repay you the 15002., together with interest 
thereupon at eight per cent, per annum computed from the date of completion up 
to the present time, and also to pay you your costs as between solicitor and client 
of and incidental to the action of ejectment, and of and incidental to such convey- 
ance, and. of and incidental to the conveyance (which we call upon you to make) 
from yourself to the trustees. . . . The costs, being unascertained, will be paid 
when the amount is adjusted." 

Subsequently Dixon & Plomley, on behalf of their clients, 
tendered to the defendant 1740{. in respect of the said sum of 

B2 
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1883 15002. and interest, but he refused to accept the same, or to con- 
Pennington ^^7 *^® thirty-seven acres to the plaintiffit. 
P ^- On the 6th of April, 1881, the plaintiffs (acting under an 

indemnity from the parties owning the said 5-16ths, or some 
of such parties) instituted this suit in the Equity jurisdiction, 
claiming a declaration that upon the execution of the said in- 
denture of the 14th October, 1878, the defendant became a trustee 
of the thirty-seven acres for the trustees of the Underwood Estate, 
and for all persons interested therein, subject to the repayment 
to him of any moneys or expenses he might have paid or incurred 
respecting the same, and claiming further that upon payment by 
the plaintiffs (the trustees) to the defendant of the moneys due 
to him, he might be decreed to vest the said lands in the plaintiff. 

The defendant by his statement of defence insisted that the 
only land to which the plaintiffs had a right as trustees of the 
Underwood Estate was land which formed part of the estate of 
the testator, and that therefore they had no right to or interest 
in the thirty-seven acres. 

On the 23rd June, 1882, His Honour Sir Wm. Manning, 
Primary Judge, pronounced a decree in favour of the plaintiffs, in 
accordance with the claim above stated. 

From this decree the defendant appealed. 

Stephen, Q.O. (Gordon, Q.C., and Donovan, with him), for the 
appellant — It is conceded that the thirty-seven acres formed no 
part of the testator s estate; how then can the plaintiffs assert a 
title to it? At the time of the ejectment proceedings there was 
no relation of attorney and client between Russell and the 
plaintiffs. Russell's clients were the owners of the ll-16ths, who 
alone instructed him. 

Stephen, Q.C., having concluded his address, the Court 
called on 

Owen, Q.C., and Manning, for the respondents — The arrange- 
ment come to at the trial was undoubtedly a compromise, each 
party taking and sunendering half of the property in dispute, 
or of the value of the property. If the plaintiffs had obtained a 
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verdict for the whole, the land would have belonged to them; if 18S3 
by compromise what was equivalent to half the land was peni^inoton 
recovered, why should not that belong to them? Rumbll. 

Too much has been made of the fact of the trustees having 
been indemnified by or on behalf of the owners of the ll-16ths 
only. It is a common thing, for example, for one of several 
creditors of an insolvent to give the official assignee an indemnity, 
as an inducement to him to take proceedings for the recovery of 
a doubtful asset; yet whatever the official assignee recovers, or 
gets by compromise, is for the benefit of all the creditors. 

The verdict was taken for the defendant in the action only by 
arrangement, and affords no evidence of title. Russell himself 
admits on the correspondence that he was acting for all the 
beneficiaries. Can the solicitor on the record, who only by filling 
that position is enabled to effect this sort of compromise, retain it 
for his own benefit? No cestui que trust can use the name of his 
trustees to obtain a benefit for himself only, to the exclusion of 
the other cestuis que truMent Lastly, was Russell entitled to 
impose terms? Only such as we ourselves offered him before 
this suit was instituted. 

Gordon, Q.C., was heard in reply. 

Sib J. Martin, O.J. In February, 1844?, one James Underwood 
died, having made a will by which he left a considerable 
property to trustees, and, among other lands, 309 acres described 
as " Powell's property, now occupied by Mr. Potts." He divided 
this 309 acres into four equal portions, giving one fourth to each 
of his three sons, and the remaining fourth to his grandson. 
Many years after the death of Underwood, it became necessary 
in consequence of the peculiar manner in which he had devised 
his property, to appeal to the Legislature for an Act, to have 
this estate administered, and in 1873 an Act was passed vesting 
the properties so devised in certain trustees — ^not the present 
plaintiffs, because after the passing of the Act in which the 
trustees were named changes took place; however, the plaintiffs 
are now the trustees for the administering of this estate. After 
they became trustees, an application was made by them to the 
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. 1883 Lands Titles OfBce, and they procured a certificate do far as tliis 

Pennington land is concerned. In this certificate the area is given as 306 

Russell ®^^®s, but the plaintiffs have shown during the course of the 

argument that this is the original land less the high road from 

Sydney to Parramatta, and another road passing through the 

property. 

Some considerable time — ^years — after the passing of the Act, 
Mr. Brownrigg, a surveyor, who had been employed on the estate, 
wrote a letter to Russell the defendant (who was interested as 
attorney for some of Underwood's devisees in some portion 
of the property), stating that the adjacent block of thirty- 
seven acres, which was in the possession of Powell, 
really belonged to the estate, and urging that the trustees 
should take possession of it and administer it. Upon this a long 
correspondence ensues between Mr. Russell and the attorney of 
the trustees, Mr. Norton, and other parties, with a view to induce 
the trustees to assert their rights in reference to this property. 
Mr. Russell put the matter to them in a variety of ways. He 
had himself become possessed of certain interests, and, acting in 
concert with others, was anxious to get this thirty-seven acres 
for the purpose of dividing it among the devisees. He wanted 
the trustees to bring an action to recover it, qr, if they would not, 
ho wished them to sell their supposed interest in this land to him 
and the persons with whom he was acting; bat the trustees 
replied that it appeared to them there really was no claim, and 
that they would not be parties to accepting money for an interest 
which they did not think they had. Various sums were offered 
at this time by Mr. Russell for the supposed interest, and at one 
time the amount offered was 5002. The trustees over and over 
again intimated that they did not think that they had any right 
to this land, biit they informed Mr. Russell that, if it were 
desired, their names might be used in the action, upon their being 
indemnified. The trustees were accordingly indemnified to their 
satisfaction. 

About the time of the commencement of the action, these four 
shares had been divided for the sake of convenience into sixteen 
parts; eleven of these were in the hands of Mr. Russell (the 
defendant), Mr. Fraser (another defendant), and some others. 



VOL. IV.] CASES IN EQUITY. 23 

whilst the other 5-16ths were in the hands of other persons not 1883 
i^owing in the same hoat. [Owen, Q.C. Mr. Russell did not own FssmsoTov 
any himself then.] Whether he owned them then or not does bussbll. 
not matter. The question is^ who gave him instructions? We 
have to consider whether he acted on hehalf of certain persons 
who secured his services. It turns out that he really did act with 
the concurrence of the owners of the ll*16ths, and not with the 
concurrence of the owners of the 5-16ths. The trustees, who 
of course represented the whole of the devisees, declined to act, 
or even to allow their names to be used except imder indemnity, 
and the only persons who were acting together were the repre- 
sentatives of the ll-16ths. Now, there can be no doubt about 
the general principle that an attorney cannot, in course of pro* 
ceedings in which he has been retained by clients, acquire either 
against or apart from them any advantage out of these 
proceedings for himself. The privity which exists between him 
and them will prevent him from going behind their backs and 
acquiring any personal advantage. The same rule is applicable 
to any fiduciary relationship, whether it be with attorneys, 
medical men, trustees, or other persons holding similar positions. 
It therefore becomes necessary to inquire who Mr. Russell's clients 
were? The trustees were not, because they gave him no instruc- 
tions ; the representatives of the 5-16ths were not, because they 
did not instruct him, and they were not liable to pay him any 
costs, nor was he under any obligation to do anything for them. 
It was not because he was nominal attorney for the trustees that 
he became attorney for these other people also. He cannot be 
attorney for people who refuse to employ him, or to become 
responsible to him for costs. He could only be attorney for the 
people for whom he acted, who were to pay him, and who were 
responsible to him for costs. He had no fiduciary relationship 
with people who refused to contribute in any way to the suit. 

The action duly came on for trial, and, after some address had 
been delivered, a conference took place between counsel, the 
result of which was that it was agreed that a verdict should be 
entered for the defendant, that each party should pay his own 
costs, and that the persons for whom Mr. Russell was acting as 
attorney, should be at liberty to purchase the property for 15002. 
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1883 provided the money was paid in two months. Upon th^ 
Penkimoton arrangement, the action goes no further, and a conveyance is 
Russell. "^^®' ^ which this property is spoken of as belonging to Powell, 
and the purchase-money is stated at 15002. It is an ordinary 
conveyance by a vendor in the usual way, and there is no recital 
of any compromise, or that it was doubtful to whom the prc^riy 
belonged, whether to Powell or to the trustees of the Underwood 
Estate. On the contrary, there is a recital that Edward Powell 
(not a party to the action), being seized in fee simple in possession 
of certain land, whereof the land in question formed a portion, by 
indenture dated 25th January, 1875, granted and released the 
same to his son James Richard Powell (the defendant in that 
action) and to his heirs, by way of making provision for him, and 
Edward Powell is a party to the conveyance. According to the 
evidence of Mr. Russell, he had extreme difficulty in raising this 
1500Z. wherewith to conclude the purchase; and this leads me to 
remark that it was said that this property was worth 30002. at 
the time. If that were the case, one would have thought that 
there would have been no difficulty in niising the money, but 
there is the fact that the two months had nearly eli^>sed befcnre 
the amount was obtained. Mr. Russell was then perfectly willing 
that everyone of the devisees should come in and contribute his 
share of this money, but they abstained from doing so. Mr. 
Russell could not get any contribution from them, although he 
intimated over and over again that he was willing to allow them 
to come in. 

The owners of these 5-16ths did not so contribute, but, after 
the lapse of some time, probably when the property became 
more valuable, they filed their bill, to have Mr. Russell declared 
a trustee for these trustees under the Act of Parliament. The 
second paragraph of the statement of claim runs thus: — " In or 
about the month of April, 1878, an action of ejectment, in the 
Supreme Court, was commenced, in the name of the then 
trustees, against one James Richard Powell, in which the 
defendant, William Russell, acted as the attorney for the then 
])laintiffs, for the recovery of certain lands hereinafter more 
particularly described, situated at or near Homebush, in this 
colony, claimed as portion of the lands and hereditaments 
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devised in and by the will of the said James Underwood." 1883 
Now, if the case were proved in the sense in which this PmiNiNaTON 
paragraph is intended to be understood, that is to say, that j^^i^jbij^ 
Bussell took these proceedings on behalf of the trustees — if 
they had all instructed him, and if they were in any way 
responsible to him for costs — ^the case would have been made 
out, and the prayer must be granted. If this land were, in 
point of fact, not the property of the trustees under Under- 
wood's will, it would be in that case impossible for Mr. 
Russell to turn round on those who employed him and say, 
''I have made these arrangements in respect to this matter, 
which does not belong to the estate, and so I will keep it 
myself;" the law would not permit him to do that. But 
there was no relationship of that sort between Mr. Russell 
and the trustees, nor was there any such arrangement between 
him and the owners of the 5-16ths. There was such a relation- 
ship between him and the owners of the ll-16ths, but no one of 
them makes any complaint. Now it is said he was willing to 
take action on behalf of all the b^aeficiaries ; but the answer to 
that is, where is the consideration ? Where is there an offer to 
pay anything? Why are they to be permitted to come in, seeing 
that they not only never instructed him, but positively refused 
to become his clients. It cannot be a principle of equity that 
he is bound to them, seeing that he was not their attorney. That 
being so, there was nothing to prevent him from purchasing, or 
from acquiring an interest himself, which he did, subsequent to 
the action. 

It has been contended that these 37 acres never did belong to 
James Underwood. There is strong reason to believe that was 
so, notwithstanding Mr. Brownrigg's letter, because (amongst 
other reasons) the quantity of land outside of it is about 
that mentioned in the will, and at the hearing of the suit before 
His Honour the Primary Judge in Equity, it was admitted by 
plaintiffs' counsel, as a matter of fact, that the 37 acres were not 
included in the devise under the will. The action was 
commenced, no doubt, on the assumption that the land was a part 
of the Underwood Estate, and Powell may have had grave doubts 
as to whether the plaintiff would succeed ; he may have been, 
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1883 therefore, the more ready to take 15002. for the property than 
Pennikoton ^^^ A verdict. In every respect it is a sale from Powell to 

RiT^'iLL. ^"^^"' ^^^' ^^^ ^^*^" ^» ^^^ "^ ^"^^ ^^y ^ ^^® trustees, 
this suit must fail. It appears to me that they have no claim to 

come in, and I think therefore that the decree of His Honour 

ought to be reversed. 

I am authorised to state that His Honour Mr. Justice Windeyer 

concurs in this opinion. 

Faucett, J. The question involved in this suit is one of 
great importance. For the purpose of my judgment I shall treat 
Russell as representing the owners of the ll-16ths, and the 
trustees as representing the owners of the 5-16ths. As to these 
last owners, Captain Underwood and Lieutenant Underwood were 
away from the colony, and had no one here to act for them. 

There was much correspondence between the parties, Russell 
representing that the thirty-seven acreis belonged to the 
trust estate. The trustees did not believe in the claim so put 
forward. Russell entreated the trustees to take proceedings, but 
they refused, because they did not believe in the justice of the 
claim, but they said to Russell, " Tou may take them if you 
indemnify us." At last he got the trustees to lend their names 
to an action of ejectment For whom was Russell acting as 
attorney ? Did he represent the owners of the ll-16ths only ? 
Is it not clear that he was acting on behalf of the trustees, and 
of every cestui que ti'ust in the Underwood Estate? Strictly, he 
was employed by the owners of the ll-16ths only, who paid 
him ; but in commencing an action in the name of the trustees, 
he commenced it, in my opinion, not for his clients only, but for 
the benefit of all the beneficiaries. I consider it would be wrong 
to say otherwise. 

I was much impressed by the force of the argument advanced 
by Mr. ManniTig, that this case is analogous to the case of an 
official assignee suing, at the instance of a creditor^ to recover an 
asset said to belong to an insolvent's estate. The official 
assignee seldom, if ever, proceeds in a doubtful case, without an 
indemnity, and the creditor who gives the indemnity, conducts the 
litigation in the assignee's name. For whom does the solicitor for 
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the plaintiff on the record act in such a case ? Not for the parti- 1883 
cular creditor instructing him, but for the assignee, who is pekninqton 
entitled to whatever is recovered ; in the event of success, all the ^jj^^^ 
creditors participate, though there may be fifty of them who 
never even heard of the proceedings. 

[His Honour stated the facts as to the agreement for a settle- 
ment of the action, and proceeded — ] 

I assume that the compromise was fair, and cannot be disturbed, 
no fraud being alleged. Are we to say that Russell, who got the 
trustees to lend him their names because he believed the land to 
be part of the estate, is entitled, on discovering that it was not 
part, to throw up his position, and say he acted only for the 
owners of the ll-16ths? That would be a conclusion I should 
be very sorry to come to; it could not be allowed at law or in 
equity. In the compromise, as at the commencement of the pro- 
ceedings, Russell, in my opinion, represented all the cestuia que 
trustent. 

The trustees have a right, under the private Acts, to all the 
property belonging to the testator's estate. But, it is said that 
this land never belonged to his estate, being excluded from the 
certificate of title, and further that the terms of the compromise 
show that it never so belonged. I say in answer, a certificate of 
title is conclusive as to land within it, but cannot bind land 
without it. Mr. Gordon's argument, there, goes too far; for if his 
view is correct, the trustees could make no title to land recovered 
in ejectment. As to the terms of the agreement, can it make the 
slightest difference in what form a compromise is drawn up, if 
there is a beneficial result arising therefrom? The benefit in this 
case was, in my opinion, recovered for the plaintiffs in the action. 
But, further, it would be a strange thing, if the plaintiffs could 
not come here on such a case as this, without first showing that 
they had a legal interest in the thirty-seven acres. They would 
have been entitled to the land, if recovered by verdict in the 
action; and they must certainly be entitled to any benefit re- 
sulting to the plaintiffs from a compromise of the action, whether 
a full equivalent of their claim or not. 

Russell's letters show he was making the claims he made on 
behalf of all the beneficiaries, and estop him from raising his pre- 
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1883 sent contention. Certainly he is not entitled to throw overboard 

PENvn^GTON the interests of the owners of the 5-16ths, for whom he was 

RuMBLL. *^vo^^^y ^^^ professedly acting. Any one of those owners 

was entitled to come into Equity for his remedy. I think the 

Primary Judge's decree was right. 

WiNDEYER, J. I agree with the view taken of this matter by 
His Honour the Chief Jastice, and think that the appeal most 
be sustained. 

Appeal evstained; atiit dismissed 
witii costs before FtM Court and 
below (1). 

Solicitors for appellant: W. Rvssdl & Sons. 
Solicitor for respondent: Louis F. Dixon. 

(1) With a Yftriation, not material to this report, as to the costs of certain 
persons who had, at the suggestion of the defendant Rossell, been added as co- 
defendants. 
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Mortgage qf reverfUmary interest — Sale by mortgagee wider value — Betting $ak 

^»^^^' atide-A & 6 IT. dfe M., c 16, a. 2. 

The doctrine as to setting aside the sale of a reversionary interest on the ground 
of inadequacy of price applies to the case of a sale by the mor^gsgee of such an 
interest, where the purchaser from the mortgagee has, or must be deemed to have, 
notice of the circumstances, though the sale takes place after such interest has in 
fact fallen into possession. 

Dealings with reyersionary interests considered. 

QuCBre, whether the Statute 4 & 5 W. & M., c. 16, s. 2, applies to this colony. 

The facts of this case sufficiently appear from the judgment 

Lingen, for the plaintiff: — 

A sale of a reversionary interest by private contract can always 
be set aside on the simple ground of under-value. The incapacity 
of a reversioner to sell, except for a full price, is akin to the in- 
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capacity of an infant : Peacock v. Evans (1). As he cannot sell 1883 

himself, he cannot give his mortgagee a power to sell. Both lakodon 
Neill and the defendant knew they were giving less than the full ^^ 
price : NeabUt v. Burridge (2). 

Gordon, Q.C., and Manning, for the defendant : — 
There is no reported ease in which a sale by the mortgagee, and 
not by the reversioner, has been set aside, and the Court will not 
extend the absurd doctrine as to reversionary interests, which has 
been abolished in England by 31 & 32 Vict., c. 4. The sale by 
Jacobs to Neill was of an interest in possession ; nor did the sale 
take place till the plaintiff had had a year in which to redeem 
after his mother's death. Moreover, by 4 & 6 W. & M., c. 16, 
as he did not give Jacobs notice in writing of his former mortgage 
to Raynes, Treeve and Co., he has lost his right to redeem. 

Lvagen, in reply : — 

A statute so penal ought to have been pleaded. Even if it 
applies to this colony, it is confined to suits between mortgagor 
and mortgagee ; and it has not been shown that the plaintiff did 
not give the notice required by the statute. When the interest 
became one in possession, it was vested in Jacobs, not in the 
plaintiff, who never conveyed it except as a reversioner. 

FA0CBTT, J. . — 

Under a deed of settlement dated 3rd January, 1857, the plain- 
tiff in this suit, John Robert Langdon, was entitled to a rever- 
sionary estate for life, on the death of his mother, in one-sixth 
part of certain property comprised in the settlement. By the 
deaths of two of his children in infancy, and of a brother and • 

sister, who were likewise entitled to interests under the settle- 
ment, the plaintiff acquired further reversionary interests in the 
same property. These interests it is agreed shall be represented 
by the decimal quantity 06 of the entire property. 

By deed of mortgage dated 12th May, 1869, not registered, the 
plcdntiff assigned his reversionary life estate in the said one-sixth 
part to Raynes and Treeve, to secure the repayment of 325?., of 

(1) 16 Vea. 512. (2) 82 Beav. 282 ; 9 Jar., N.S. 1045. 
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1883 which sum he alleges he received only 180{. Some time after- 
. Lanodon" wards this mortgage was transferred or assigned to^ or passed into 
Reuss. *^® hands of, William Neill, the manager of the City Bank — ^for 
what consideration, or under what circumstances, does not appear. 
This transfer or assignment appears also not to have been regis- 
tered. 

By a mortgage dated 19fch August, 1878, the plaintiff^ for the 
alleged consideration of 140^. conveyed to Jacobs and Emanuel, 
all his reversionary life estate in the said one-sixth part, and all 
the estate and interest which he had or should at any time there- 
after have in the one-sixth parts of any of his brothers or sisters 
who had died or should die childless and intestate, and all other 
estate or interest he had or might have under the settlement. 
This mortgage, which was registered, contained a proviso for re- 
demption and the usual power of sale. Of the alleged considera- 
tion of 140{. the plaintiff says he received only 901. It appears 
that on the 13th August, 1878, before this mortgage was executed, 
the plaintiff made a statutory declaration in which he stated that 
his interest under the settlement was free from incumbrances. 
He says, however, that he told Jacobs of the former mortgage to 
Baynes and Treeve, which, considering the small amount 
advanced by Jacobs and Emanuel, is probable enough; and, as 
the mortgage to Raynes and Treeve is now admitted, the declara- 
tion can only affect the plaintiff's credit. 

On the 8th June, 1879, Mrs. Holmes, the plaintiff's mother, died 
at the age of 78 years, and letters of administration of her effects 
were granted to the plaintiff. By her death the plaintifi^s life- 
estate in the said one-sixth part became an estate in possession ; 
and the interests which he had acquired by the deaths of his two 
children, and of his brothers and sister, as already mentioned, also 
became interests in possession. By her death also he became 
further entitled, as one of her sons, to a portion of the interests 
she had acquired by the deaths of her son and daughter. 

By a deed dated 24th June, 1880, Jacobs and Emanuel, purport- 
ing to act under their power of sale, conveyed the property 
comprised in their mortgage to the said William Neill, for the 
consideration of 1752., which is alleged to be the amount of 
principal and interest due on their mortgage. By a deed dated 
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5th June, 1881, all the property comprised in the mortgage to i883 
Jacobs and Emanuel was conveyed by Mr. Neill to the defendant j^^^^ 
for the sum of 5632. v. 

The object of this suit is to obtain a declaration that the last ^^* 

mentioned conveyance may stand as a security only for the sums 
paid to the plaintiff on the mortgage to Raynes and Treeve, and 
on the mortgage to Jacobs and Emanuel, with interest thereon. 
The grounds on which the plaintiff seeks relief are the follow- 
ing : — 1. That he was in distressed circumstances when he made 
the mortgages. 2. That he had no legal advice. 3. That the con- 
sideration in each case was inadequate. 4. That the parties had 
notice. And, lastly, the plaintiff makes charges of fraud, which, 
in my opinion — ^at all events in the ordinary sense — ^are en- 
tirely unsubstantiated. 

If the interests in question, with which the plaintiff was 
dealing, were not reversionary interests, there would not be the 
slightest ground for the interference of the Court. But there can 
be no doubt that the Courts of Equity have thrown a degree of 
protection round the owner of a reversionary interest who is 
raising money upon it, either by sale or mortgage, which is not 
jess than that which is extended to an infant heir dealing with his 
expected inheritance. As to contracts entered into by heirs or 
other persons concerning their future or reversionary interests, 
"The Court of Chancery," it is said in Fisher on Mortgages (3), 
" has gone far beyond the original principle of protecting young 
and inexperienced persons, whose expectations make them liable 
to imposition, insomuch that, in case of an inadequate considera- 
tion, a mortgage will be reduced to a security for the actual 
advance, with interest at the rate usually allowed in such cases 
by the Court, although the expectant heir with whom the 
transaction was made was of full, and even of mature, age, and 
was independently advised, and understood the nature of the 
bargain; and the onus of showing that it was reasonable and 
provident is thrown upon the mortgagee, and not the contrary 
upon the mortgagor." The plaintiff says that, when he borrowed 
the money from Raynes and Treeve, he was "badly off," and 
also that in 1878^ when he executed the mortgage to Jacobs and 

(3) 3rd ed., p. 243. 
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1883 Eknanuel, he was '' badly off for money;" and, alfchough he seems 

Lakgdon"^ from time to time to have been free from immediate or pressing 

^J^ difficulties — ^he occasionally "got a windfall" — ^we may reasonably 

come to the conclusion that on the occasions mentioned he was 

in distressed circumstances. 

Next, as to his not having had legal advice, I do not think this 
circumstance ought to have much weight If, indeed, the plain- 
tiff were a young and inexperienced man, dealing with his future 
interests, the absence of legal advice might be an important cir- 
cumstance ; but in 1869, when the plaintiff made the mortgage to 
Raynes and Tree ve, he was of the mature age of forty-four years, 
and in 1878, when he made the mortgage to Jacobs and Emanuel, 
he was fifty-three years of age ; he is apparently not deficient in 
intelligence, and there is no pretence for saying that he did not 
perfectly understand what he was doing. Under such circum- 
stances it seems strange that he should now be allowed to take 
advantage of his own omission or neglect to get legal advice. 
Still, when he says that, in reference to the statutory declaration, 
he was told that it was all right, it might be that legal advice 
would have been useful to him. These, however, are minor con- 
siderations, as it is laid down that the circumstance that the 
expectant heir was of mature age, or that he fully understood 
what he was doing, will not prevent the application of the rule ; 
neither is it necessary to show that he was in distress for money, 
as that fact may be assumed from the transaction: Bromley v. 
Smith (4). The principal question then is whether the plaintiff 
received an adequate consideration for the interests which he 
parted with. 

Where money is advanced on mortgage, as the mortgage is only 
a secuiity for the repayment of the money, it is difficult to say 
that in such a case the consideration is inadequate. However, a 
mortgage or charge is always considered in Equity as a sale pro 
tanto : Bromley v. Smith (4). Here the first mortgage was for 
326i., of which only 180L is said to have been received. The 
second mortgage was for 140f., of which only between SOL and 
9(W.— say 90?. — is said to have been received. Thus for the 
nominal sum of 465{., or for the alleged actual sum of 270?., the 

(4) 26 Bear. G62-4 ; 5 Jar. N.S. 833. 
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defendant's property has been taken from him. Was this at the 1883 

time of the transactions — which is the only time we have to con- Lakgi>on~ 

sider — a fair and adequate consideration ? [His Honour dealt in 

detail with the evidence as to value, and proceeded: — ] In 

whatever way I look at the evidence, such as it is, that is 

before me — whether I regard the mortgage to Raynes and Treeve, 

and the subsequent transfer to Mr. Neill, or the mortgage to 

Jacobs and Emanuel, and the transfer of that mortgage to Mr. 

Neill, or the subsequent sale to the defendant — I am of opinion 

that the consideration given at the several times of these 

transactions for the plaintiff's interests was much less than the 

actual value at these several times. Further, although in dealing 

with reversionary interests the onus of showing that a full and 

adequate consideration has been given is thrown upon the 

purchaser, that, in my opinion, has not been done in this instance; 

and certainly, if we are to consider only what the plaintiff says 

he received, it is quite clear that the amount fell far short of the 

value of his interests. 

Here, however, it is objected that, when Jacobs and Emanuel 
conveyed to Mr. Neill in 1880, the plaintiff^s interests were then 
in possession, and that consequently the transaction was not 
subject to the same principles as would govern the sale of a 
reversionary interest ; and further that the transaction was a sale 
by the mortgagees under the power in their mortgage deed, and, as 
such, ought not to be disturbed as against the purchaser. For 
similar reasons it was contended that the sale to the defendant 
ought not to be disturbed. These objections are not by any 
means free from difficulty. But as to the first, it was still the 
plaintiff's interests^ that is, his reversionary interests, then no 
doubt reduced to possession — ^that were sold to Mr. Neill. Neill 
knew that he was purchasing such reversionary interests, 
as they were expressed to be so in the mortgage deed; 
whether he knew at the time that they were reduced into 
possession — if it be at all material — does not appear. He 
also knew from the former mortgage, that had been assigned 
to him, the nature of the interests that he was dealing with. In 
the same manner the defendant knew that he was purchasing the 
plaintiff's interests, and he knew, moreover, that they were 

N.S.W.R., VoJ, IV., Equity. C 
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isas absolute and in possession. Under these circumstances, I think 
Lahodoh these sevieral transactions must be considered sUU as dealings 
^^ with the same original interests, namely, the plaintiffs rever- 
sionary interests. As to the other objection, I confess I 
felt much more difficulty; because a sale under a power 
in a mortgage deed cannot, and ought not to, be lightly set aside. 
As a rule, the mortgagor will be left to his remedy against his 
mortgagee, but the person who purchases under the power, with- 
out fraud or collusion, or conduct equivalent in its results to fraud 
or collusion, will not be disturbed. But here, as the sale in each 
instance to Neill and the defendant was, as I have just said, the 
sale of a reversionary interest, the case is, I think, taken out of 
the ordinary course, and so will now depend in its result on the 
question whether the defendant had notice sufficient to affect him* 
As to Mr. Neill, as he was not called as a witness, I think we may 
assume that, when he purchased from the mortgagees for the 
amoimt merely of the mortgage debt and interest, he knew that 
he was not giving the full value of the property, as money 
advanced on mortgage is rarely equal to the full value of the pro- 
perty mortgaged. This view will be confirmed, when we find him 
selling in the following year for a price considerably higher than 
he gave. I may here also observe that, as the mortgage to Jacobs 
and Emanuel was registered, it took priority over the former mort- 
gage, which was unregistered, and was, therefore, the first charge 
on the entire of the plaintiffs interests. The interests comprised 
in the second mortgage were, therefore, more valuable than I 
have been treating them, and so the price was proportionately 
more under the value. 

But, as to the defendant — although the case may not be quite 
so dear, because he says that before he purchased he calculated the 
value of the property, and gave what he considered a fidr price 
for it, and that he did not know the circumstances connected 
with the second mortgage till after he purchased — still he says 
that he knew all the circumstances connected with the first 
mortgage, as the plaintiff had told him all about it, and 
it was well known in the family. He must therefore have 
known that the plaintiff in his distress had borrowed money on 
his reversionary interest This knowledge surely ought to have 
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put him on inquiry^ when he was treating for the purchase of the 1888 
second mortgage. He nad the means of knowing that Mr. Neill lanodon 
had purchased the plamtiflf's interests for the amount of the 
mortgage debt and interest, a price very considerably under the 
value. li, in addition, we take ihe evidence of the plaintiff and 
of Mrs. Hicks, he knew all about this mortgage. But, without 
their evidence, I thick there is enough to affect him with know- 
ledge or notice that Mr. Neill, from whom he purchased, had, as 
I have said, given a price considerably under the value. I think 
the case is thus brought more particularly within the decision in 
Nesbitt V. Berridge (6), a case which certainly seems a hard one 
on Mrs. Berridge. Besides, I cannot lay out of consideration that, 
when the defendant purchased, he was one of the trustees of the 
entire property. 

An old statute, 4 & 5 W. & M., c. 16, s. 2, has been referred 
to, which deprives a mortgagor, who has given a second mort- 
gage over the same property as that comprised in the first mort- 
gage, without giving notice in writing to the first mortgagor, of 
all remedy against the second mortgagee. This is cited in Fisher 
on Mortgages (6). But in the next section it is stated that this 
Act, being penal, will be strictly applied ; and, being limited to 
second mortgages of the same land, it will not apply when new 
lands are added to the subsequent mortgage. Here the first mort- 
gage comprises only the plaintiff's reversionary life estate, while 
the second mortgage comprises not only the same life estate, but 
also the interests that he had acquired by the deaths of his 
children and of his brother and sister, and future interests. So 
that, supposing the old statute to be in force in the colony, this 
case is taken out of it. 

It is too late now to question the principles laid down in refer- 
ence to persons dealing with reversionary interests in a long 
series of cases, and all that I have to do is to see whether the 
case in question is brought within those principles. After much 
consideration, and I must say not without considerable doubt — I 
may add, too, with considerable reluctance — I have come to the 
conclusion that this case comes within those principles. It 
has been said, however, that the plaintiff has been guilty of 

(5) 32 Beav. 282; 9 Jur. N.S. 1045. (6) 3rd ed., p. 726. 
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1883 laches in nob taking proceedings sooner. But, if such distress as 
Lanodon caused him to make the mortgages also prevented him from 
making proceedings, it will excuse the delay. This, however, 
may be taken into consideration in the question of costs. On the 
whole, looking at the suit as in the nature of a suit to redeem, 
I am of opinion that I ought to decree in the plaintiff's 
favour, and in terms of the prayer of the statement of claim. In 
taking the accounts interest ought to be allowed at the rate of 6 
per cent. 

As to the costs, if I could see my way to doing so, I would 
make the plaintiff pay all the costs. But, having carefully con- 
sidered the cases on this point, I feel myself compelled to follow 
the rule laid down in Edwards v. Burt (7), which was followed in 
Foster v. Roheiiis (8). So that, if the defendant has incurred any 
costs by the charges of fraud, the plaintiff* must pay such costs. 
With respect to the rest of the case, there shall be no costs on 
either side. 

I have endeavoured to find some authority that would justify 
me in directing that the plaintiff should pay the amount of the 
purchase money paid by the defendant, with interest — which, in 
this case, would, I think, be the more just course — but I have not 
been able to find any. I have also tried to find some authority 
that would enable me to make the plaintiff pay the defendant his 
costs, as I also think ought to be the case. But in this too I have 
not succeeded. I feel myself compelled to follow the authorities 
and to abide by previous decisions. 

Solicitors for the plaintiff: Jones Jk Jones. 
Solicitors for the defendant : Daintrey ik Jones. 

(7) 2 De G. M. k G. 64. (8) 29 Bcav. 471. 
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Exlenshn of time for appealing — Appellant otU 0/ jurisdiction — Security for costs of June 8. 

appeal— BquUy Act of 1880, sec 10— Practice. 

It is no ground for extendin^^ the time for entering an appeal that the plaintiff 
(appellant) is out of the jurisdiction, and that, as the necessary security for the 
costs of the appeal cannot be given before communication with him, the time for 
giving such security will, unless an extension be granted, have run out in the 
meantime, whereby the appeal will be deemed abandoned. 

This was a summons, taken out by the plaintiff, calling on the 
defendant to show cause why the plaintiff should not have one 
month's additional time within which to enter an appeal against 
the order of His Honour, made on the 31st of May ult., dis- 
missing with costs the plaintiff^s application for an interim 
injunction. 

The summons was supported by an affidavit by the plaintiff's 
solicitor, stating that he was advised by counsel and verily 
believed that the plaintiff had grounds for appeal against the said 
order, that it would be necessary for the purpose of the said appeal 
to communicate with the plaintiff (who was resident in London) 
as to providing security for the costs of the said appeal, that a 
letter written by the first outgoing 6uez or San Francisco mail 
would, in the ordinary course of post, reach London about the 30th 
of July prox., and that he had arranged with a bank to receive a 
remittance by cipher cablegram to provide for such security. 

Donovan for the summons — By the 70th section of the " Equity 
Act of 1880 " the Court may extend the time within which the 
appeal must be entered, but the section is peremptory that 
security must be given within fourteen days from the time of 
filing the appeal Unless the time for appealing be extended, the 
time for giving security will have run out before we shall be in a 
position to give it, in which case our appeal will, under the sec- 
tion, be deemed to have been abandoned. It would be very hard 
on an appellant out of the jurisdiction to place him in such a 
position. 

Nash, contra, was not called upon. 

N.8.W.R., Vol IV., Eqnity. D 
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1883 Faucbtt, J. There is not (he slightest ground for this appli- 

cation. It is based merely on the fact of the plaintiff being in 
England. A plaintiff, resident out of the jurisdiction, ought to 
provide fbr such a contingency as the present, before he begins 
his suit; if he has not done so in this case, it is his own fault. 

Swmmona diemissed vnth costs. 

Solicitor for plaintiff: A. de Lissa. 
Solicitors for defendants : BuU <t Bull, 
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COOPER V, SMYTH. 1883 

Interlocutory n^unetkn^Undertaking a$ to damagta^Practke, sept, 13. 

As % condition of granting an interlocutory injunction, the Court will require 
the party applying for the injunction to enter into an undertaking as to damages, 
such undertaking to form part of the order of the Court 

This was an interlocutory motion by the plaintiff for an 
injunction restraining the defendants (who were the contractors 
under the Qovemment for the constixiction of certain sewage 
works) till the hearing of the cause from continuing a certain 
portion of the works, on the ground that the plaintiffs private 
rights were thereby illegally interfered with. The argument 
turned mainly upon the powers in this behalf conferred on the 
Government and their contractors by the ** MetropolUa/a Water 
and Sewerage Act of 1880." 

His Honour having decided to grant the injunction asked (this 
part of the case does not call for a report), 

Walker (with Gordon, Q.C.), for the defendants, applied to have 
the plaintifl^ put under an undertaking as to damages in the 

N.aW.R., Vol. rV., Equity. E 
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^^^ form usual in England, as a condition of the injunction being 
CoopEB granted. Such an undertaking was always required in the 
Smtth. English Courts in the case of interlocutory injunctions, and was 
only just, inasmuch as it might turn out on the hearing, on a 
further consideration of the matter, that the injunction had been 
improperly obtained ; and, in such case, justice required that the 
party against whom the injunction had been improperly granted 
should be recouped in damages; but he could not be so recouped, 
unless an undertaking were now insisted on by the Court, as other- 
wise the order of the Court granting the injunction simpUcUer 
would be a complete answer to any claim for damages. He 
referred to Qraham v. Ca/rrvphell (1), Smith v. Day (2), Seton on 
Decrees (3). 

Owen, Q.C, (with Darley, Q.C., and Knox), for the plaintiffs 
argued that the practice contended for was new to the colony, 
and that, though it might be useful where the question of grant- 
ing an injunction depended on disputed facts, it was unnecessary 
where the points were purely points of law. 

Walker was not called on to reply. 

Faugbtt, J. It appears to me that this case, if any case could 
arise in which equity would require what is asked by Mr. Walker, 
is one in which such an undertaking should be given. I may be 
wrong in my view of the law, and, though I have not the slightest 
doubt that there is here no attempt at concealment or fraud, we 
do not know what may occur. I am obliged to grant an injunction 
to preserve the property of the plaintiff, because the facts before 
me primd facie show that the property is likely to be permanently 
injured, without any right to cause such injury being conferred 
on the defendants by the statute. But it may turn out on further 
examination that the injunction ought not to have been granted, 
and more investigation may cause the law, as applied to the facts, 
to present a different aspect, so that the defendants may be pro- 
tected both by the facts and the law; though I say this without 
impeaching my present reading of the law. If the plaintiff chooses 

(1) L.R. 7 CD. 490. (2) L.R. 21 CD. 424. (3) 4th Ed., 171, 178. 
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to test his right, and obtains an injunction wrongfully, why 1883 
should he not pay damages? I cannot see any justice in allowing Coopib~ 
the plaintiff, if he fails eventually, to let the defendants go off g^^ 
with the loss they will have sustained, Mr. Walker's claim on 
behalf of his clients appears to be an equitable one. If I must 
establish a precedent, I will establish one now ; but I should not 
be surprised if we were able to find some precedent in this Court for 
such an undertaking as the one asked for. I will grant the in- 
junction, the plaintiff (following the common English form, to be 
found in Seton (4), " by his counsel undertaking to abide by any 
order this Court may make as to damages, in case this Court 
should hereafter be of opinion that the defendants shall have 
sustained any by reason of this order, which the plaintiff ought to 
pay." 

Solicitors for plaintiff: Iceton Jk FaithfuU. 
Solicitor for defendants : J. Arthur Bowling. 

(4) 4th Ed., 171. 



PENNIKOTON v. BUSSELL (No. 2). 1883 

SolicUor drfending in perBon — PfvJU eo9ts. J^bwTlo" 

A defendant who, being * BoHoitor, has appeared and defended in person, and Sept. 19. 
to whom coets have been awarded against the plaintiff, is entitled to profit costs. 

Ik this case the defendant, who was a solicitor, had appeared 
and defended in person. The plaintiff had been ordered to pay 
the defendant's costs, as between party and party (1). The 
Master in Equity, in taxing such costs, had allowed all such items 
as would have been allowed if the defendant had appeared and 
defended by another solicitor. The plaintiff brought in an 
objection to the Master's allowance " as to all the items except 
Court fees, witnesses' expenses, and other moneys actually dis- 
bursed, except fees to counsel — because the defendant having 
entered an appearance in person, and having throughout con- 

(1) See ante p. 14. 
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1883 tinued the defence in person, is not entitled to costs as for work 

Pekkinoton done and expenses paid in the capacity of a solicitor, but only 

Russell ^ ^^ reimbursed such moneys actually and properly expended 

by him for court fees or expenses out of pocket, as would have 

been properly paid and expended by a party to a suit defending 

in person, not being a practising solicitor." 

The matter came before the Court on an application by the 
plaintiffs for a reference back to the Master to review his 
taxation. 

OweUf Q.C., and Manning for the plaintiffs. . 
Gordon, Q.C., and Donovan for the defendants. 



Faucett, J. Mr. Russell, a solicitor of the Court, is the 
defendant in this suit, and appeared and defended in person. The 
decree of the Primary Judge was against him; but on appeal the 
Full Court set aside that decree, and ordered that the respondents 
in the appeal should pay his costs of the proceediogs in the Court 
below, as well as of the appeal The question is now whether 
these costs are to be taxed as the costs of a solicitor appearing for 
another person as his client, or as the costs of a person not a 
solicitor appearing in person, and conducting his own case. 

It is strange that no reliable express authority on the question 
has been cited, and after a great deal of investigation I have not 
found any, nor have I found any evidence as to the practice of 
this Court in such a case. Looking, however, at the Acts which 
regulate the taxation of costs of solicitors and attorne3rs, I should 
have thought there could hardly be a question that these Acts 
contemplated only the case of solicitors or attorneys acting for 
other persons as their clients, and not the cases of solicitors or 
attorneys acting for themselves — if I may say so — as their 
clients. If, then, a solicitor or attorney appears in person either 
as plaintiff or defendant, without stating on the record that he 
appears also as solicitor or attorney, I should say that the 
presumption prvmd facie would be that he should be treated in 
respect to costs as a person not a solicitor or attorney appearing 
in person would- be treated. Does the fact, then, of his being a 
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solicitor or attorney alter the case, or entitle him to peculiar 1883 
privileges? In Archbold's Practice (2), it is said broadly in the Pennington 
text/' When an attorney is a party to an action, and obtains a kussbll. 
judgment in his favour, he is entitled to the same costs as if he 
had conducted the action fot some other person, and not merely 
to the costs which another person would be entitled to." And in 
PuUing's Law and Practice of Attorneys (3), it is said: "The 
allowance of costs being by way of indemnity, the expenses 
claimed must have been actually incurred. A litigant who 
dispenses with professional assistance is, under ordinary circum- 
stances, only entitled to his costs actually out of pocket, and 
generally to remuneration for his own services — a rule, however, 
which allows of an exception in favour of an attorney or solicitor 
acting on his own behalf." These statements have been repeated 
without alteration in the various editions through which these 
books — especially the first — ^have passed. But it is strange that 
for them the same cases are cited by both writers, viz.: Jervis v. 
Dawes (4), Parsloe v. Foy (6), and Leaner v. WhaUey (6). In the 
first of these cases it was held that, as there was the name of a 
London attorney on the record, all that was done by the 
defendant, an attorney practising in the country, must be 
considered as done by him through the London agent. In the 
second case, the plaintiff was an attorney resident in the country, 
and the cause was tried in town. The plaintiff employed a 
London agent to attend to the conduct of the cause; but being — 
as it was sworn — acquainted with very important matters 
connected with the cause, and which could not conveniently form 
part of his instructions, he had come to town to attend the trial. 
The Master disallowed the expense of this journey to London, 
and his decision was upheld. In the third case, the defendant 
was an attorney at Stafford, and acted as his own attorney in the 
cause, though he employed an agent in London. When the cause 
was coming on for trial, he came to London with a witness, and 
obtained a verdict. The Master on taxation only allowed the 
defendant the common expense of a witness, and of travelling to 
London and back. On a motion for review of taxation it 

(2) 2nd Ed., p. 60. (3) p. 267. (4) 4 Dowl. 764. 

(6) 2 Dowl. 181. (6) 2 Dowl. 80. 
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1883 was contended that the defendant, being an attorney, and acting 
PENNutGTON ^ ^^^^ ^ ^^^ cause, was entitled to the allowance usually made 
p ^' to a professional person ofa guinea a day; that, if he had employed 
an attorney, instead of defending in person, that attorney would 
have been entitled to the usual charge for attendance, and that the 
defendant was not the less entitled to it because he was 
acting as his own attorney. The Court said, '' The attomey^is 
here a party to the suit, and unless it appears that there was a 
necessity for his attending in person, but which does not appear, we 
should be doing what is contrary to usage if we were to grant this 
application." This is a strong case^ as the defendant was acting 
as his own attorney, and, although he could not be a witness for 
himself, at all events his presence would seem necessary to con- 
duct or watch his own case. But I cannot see that any one of 
the three cases supports the position in the text. Indeed, the 
two last, if they touch the point at iall, appear rather against Mr. 
Busseirs claim. Pinoe v. Beattie, cited in Morgan's Law of Costs, 
p. 890, has been referred to. As reported in 9 L.T.N.S. 315, that 
case would seem to favour the contention for Mr. BusselL But the 
report in 9 Jur. N.S. 1119 somewhat weakens its effect, as it shows 
that the defendant in the case was the solicitor on the record. The 
report says, ''In the present case, however^ the question was not one 
between trustees and cestuis que trustent, and His Honour was of 
opinion that Mr. Beattie was entitled to his full costs of so much 
of the bill as was dismissed with costs, although he was solicitor 
on the record." This case has led me to look into a great number 
of cases in which attorneys or solicitors were parties, and at the 
same time trustees; amongst others, Moore v. Frowae (7); Fraaer 
v. Palmer (8); and Cradock v. Piper (9). In all these cases the 
question as to costs seems to have been considered on the general 
principle laid down in Bobmeon v. Pett (10), that a trustee, no 
matter whether an attorney or solicitor or not, shall make no 
profit by the trust; and this seems to have been the question 
considered in PiTice v. Beattie, where Beattie appears to have 
been to a certain extent defending the trust against strangers, 
and against such strangers he was held entitled to his costs. In 

(7) 2 M. & Or. 45. (8) 4 Y. & C. 616. (9) 1 Mao. k G. 664. 

(10) 3 P.W. 249. 
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none of these cases, so far as I can collect, does the bare naked ^^^ 
question, whether an attorney or solicitor, who, being a party to Pennington 
an action or a suit, appears in person and succeeds, is entitled to russsll. 
his costs as an attorney or solicitor, appear to have been raised. 
Nor have* I been able to draw, with anything like certainty, any 
inference from any of the cases as to the existance of any rule, 
one way or the other, on the points. Ov^y v. Brown (11) has also 
been referred to. But this case is decided so entirely upon the 
French law, as in force in Canada, that it does not furnish any 
satisfactory ground for inferring the English law or practice on 
the points. The plaintiff described himself as his own attorney 
on the record, and as such conducted his own case. And the 
Privy Council held that, according to the French law in force in 
Canada, he was entitled to his costs as an attorney. Some obser- 
vatioas, however, in the judgment of the Privy Council are 
of importance. With respect to the argument founded on 
the tariff of fees which the Court of Queen's Bench of Lower 
Canada was authorised to make for the counsel, advocates, and 
attorneys practising therein, it is said (12), ** The object of such 
a tariff appears to be not to confer fees on any one, or to 
deprive any one of them, but simply to fix the amount of fees for 
particular services done for such officera" This observation, I 
think, must be taken in connection with the state of the law 
which entitled such officers, when parties and acting for them- 
selves, to the same fees as if acting for other persons. But, 
ftirther, one of the judges of the Court below said: — ^"It is 
undeniable that the appellant is an attorney, and that he has 
performed certain services for which, when performed by an 
attorney, the tariff allows certain fees ; and I really cannot see 
anything in the law or in reason to prevent the appellant, an 
attorney, from receiving the fees usually incident to the services 
which he performed." This view is approved of by the Privy 
Council, and it seems to me as applicable to the present case as 
to the case before the Privy Council. 

I cannot see that it can make any difference that a solicitor 
or attorney appearing in person does not expressly state that he 
is an attorney. He is, in fact, and is known to the Court as, a 

(11) L.R. 1 P.C. 411. (12) Ibid, 424. 



46 CASES IN EQUITY. [N. S. W. R. 

1883 solicitor or attorney. Formerly, in England, an attorney had the 

^ Z^ privilege of suing and being sued in his own court at Westminster. 

V* But to avail himself of the privilege he must have appeared in 
person, and not by another attorney. Can it be that by taking 
advantage of the privilege he could deprive himself in other 
respects of the advantage of being an attorney? I find great 
difficulty in deciding this question upon the authority of cases ; 
but J think I must adopt the statements laid down in Archbold'a 
Practice, in every edition from the first to the last, and in 
PvZling, although the cases cited do not appear to me to 
support the statements. In Lush's Practice (13) I find the same 
statement, viz., that an attorney, regularly qualified, is allowed 
to make the same charges for business done when he sues or 
defends in person as when he acts as attorney for another. 
Although, as I have said, these statements are unsupported by 
cases, I think I must take them, being made by all these writers, 
as indicating the practice in England. As costs between party 
and party are given only as an indemnity to the person entitled 
to them, it will remain for the taxing officer to say how far the 
defendant in this case has been so damnified. It seems to me, 
therefore, although at first I thought otherwise, that for work 
actually done as a solicitor the defendant is entitled to the same 
fees as if done by him as a solicitor for another person. At the 
same time there must be many charges that he cannot make. 
These, however, it will be for the taxing officer to consider. On 
the whole, although with very great doubt, my decision is in 
favour of the defendant. 

Solicitor for the plaintiff: L. F. Dixon. 
Solicitors for the defendant : W. RussM df Sons. 

(13) VoL n., p. 886. 



VOL. IV.] CASES IN EQUITY. 47 



RUNDLE V. SHORT. 1883 



Omisshn to file defence-- Admission of facts— EquUy Act of 1880, sec, 20— R. 98— Nov. 26. 

Proc/tce. 

A defendant who, though he has filed a memorandum of dispute, omits to file a 
statement of defence, must be treated as admitting the facts stated in the state- 
ment of claim, and cannot give evidence to contradict them. 

In this case the defendant had filed with his appearance a 
memorandum of dispute, but had filed no statement of defence. 
The suit now coming on to be heard on motion for the decree, the 
defendant sought to read an affidavit contradicting the allegations 
of fact in the statement of claim. 

Lingerty for plaintiff— I object to the affidavit being read. The 
defendant, not having filed a statement of defence, must be treated 
as having admitted all facts stated in the statement of claim : 
** Equity Act of 1880," sec. 20 (1). 

H. F. Barton, for defendant — The section only applies where a 
statement of defence has been filed. The present case is governed 
by Rule 98 (2). 

Faucett, J. If the Rule is at variance with the Act, I am 
bound by and must follow the latter. A memorandum of dispute 
does not dispute the facts alleged by the statement of claim ; it 
merely gives the defendant time to file his demurrer or defence. 
If he does not file a statement of defence he must be taken to 
have admitted the facts alleged in the statement of claim, though 
he may still dispute the whole or part of the relief claimed. To 
hold that sec. 20 does not apply where no statement of defence 
has been filed would be to place a defendant who has put in no 

(1) ** All facts stated in the statement treat him as having traversed the allega- 

of claim, and not expressly and in terms tions of fact made in the statement of 

denied in the statement of defence, shall claim, provided that he has filed a 

be deemed to he admitted for the purpose memorandum to the effect that he dis- 

of the suit.*' putes the plaintiff's claim, and may pro- 

(2) *' If a defendant does not file a ceed in the suit accordingly." 
statement of defence the plaintiff may 
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1883 statement of defence in a better position than one who has done 
RuNDLK ®^» ^^^ ^^ ^^^ former ease the plaintiff would have to prove his 

^ ^* whole case, while in the latter he would have the benefit of the 

Shobt. 

defendant s sworn admissions. 

I must treat the defendant as having admitted the allegations 
of fact in the statement of claim and refuse to receive the affidavit; 
but the point not having been decided before, and being rendered 
ambiguous by the Rule referred to, I give him leave on the 
present occasion to put in a defence. 

Solicitor for plaintiff: J". Thompson, 
Solicitor for defendant : L, Levy. 
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FULL COURT ON APPEAL, 

DURING FEBRUARY AND MARCH, 1883. 



In thb Will of WALSH. 1883 

Where the attestation clauBe of a will is in the usual form, or in such a form as 
to show that the will was executed with the ceremonies prescribed by the Wills 
Act, probate may be granted without an affidavit by an attesting witness as to the 
will having been duly executed. 

In this respect the English practice is henceforth to be followed by the Supreme 
Court of New South Wales in its Ecclesiastical jurisdiction. 

This was an original application made to the Full Court (1) by 
the executrix of the will of Wm. Horatio Walsh for its admission 
to probate. The will was executed in England, where the attest- 
ing witnesses resided, and the executrix, who was resident in this 
colony, had not received from England any affidavit by either of 
the attesting witnesses as to the due execution of the will, but the 
attestation clause was in the usual form. She now applied, with- 
out any such affidavit, for a grant of probate. 

W. Gregory Walker for the executrix : — 

The rule in force in this colony, requiring such an affidavit, is 

(1) 8iB Wm. Makkdio, Primary Judge, being absent from the colony. 
N.S.W.R., Vol. IV., Equity. A 
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1883 an innovation introduced by Hargrave, J. I submit that it may 

7/1 tlie WiUof ^ dispensed with. In England we should clearly be entitled to 

Wai-sh. probate on our present materials. The chance of a probate being 

granted in error through the abrogation of the rule is but slight, 

and any such error could be rectified by the executor being cited 

to prove in solemn form. 

The Court (Sir J. Martin, C.J.; Windeyer, J.; and Sm 
Geo. Innes, J.). You may take a grant. 

Walker — May the profession understand that for the future 
the colonial practice in this respect is to be assimilated to the 
English practice ? 

The Court. Yes. 

Proctors : Stephen, Laurence <fc Jaques. 



March 6, 8, RICKETSON v. BARBOUR. 

9 12 
' ^ Crown grant — Condttional selection — ScUirfaetion of Minister as to performanee of 

^i^'^ ^- conditions-'Declaration of forfeiture— Waiver--'*Crown Lands AUenatUm Act" of 

ISei-- Regulations, Ch. IL, \^—*' Lands Acts Further Amendment Act" qf 19S0, 

B. ID. 

The satisfaction of the Minister for Lands as to the performanoe of the condi- 
tions annexed to a conditional purchase is a condition precedent to the issne of a 
Crown grant. 

Semhle, after the forfeiture of a conditional selection has been formally declared, 
such forfeiture, though necessarily within the knowledge of the Minister, cannot 
be waived by the subsequent acceptance of interest, notwithstanding sec. 10 of the 
Act 43 Vict. No. 29, which merely leaves the law in this respect as it was before. 

Semhle, the Crown, if it finds it has been mistaken as to the facts, may with- 
draw and cancel a declaration of forfeiture; but, while it stands, the Court must 
oonsider it primd facie as made on sufficient groxmds, and it rests on those who 
impeach it to prove clearly that it was not so made. 

This was a suit by the plaintiff (a squatter) to compel the 
defendant (a free selector) to transfer certain conditional pur- 
chases to the plaintiff, in pursuance of the terms of an award. 
The defendant filed a defence and counter claim. 
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Barley, Q.C., Owen, Q.C., Pilcher, and H. F. BaHon, for plaintiff. 1883 

RiCKETSON 

Manning and Donovan for defendant. Barbouk 

Faucett, J. (1) decided, upon the construction of the award, 
that the defendant failed in his defence and counter-claim, and 
that the plaintiff was entitled to the relief claimed by him. In 
the course of this part of his judgment, which does not call for a 
detailed report, His Honour said: — It is quite clear that no condi- 
tional purchaser will be entitled to a grant until he has satisfied 
the Minister that he has performed the conditions required by 
the Act. The obtaining of such satisfaction is in fact a condition 
precedent; and Regulation 14, which has been referred to, merely 
provides the mode in which the satisfaction of the Minister is 
expressed. It says that the Minister upon being satisfied, after 
due inquiry, that the conditions have been performed, will 
issue his certificate to that effect, and that without such certi- 
ficate no conditional purchase will be considered as finally 
accepted. This regulation merely carries out the provisions of 
section 18 of the "Crovm Lands Alienation Act'* of 1861, and is in 
accordance with it, and there is no ground for saying that it is 
not perfectly reasonable. 

His Honour proceeded: — 

I might have stopped here, but it would hardly be satisfactory 
if I did not express an opinion as to the evidence of title which 
the defendant has produced in reference to those selections. No. 
8 to No. 6. Taking first No. 8, I may say in reference to this 
selection that I found greater difficulties in ascertaining the title 
to it than I thought it possible for even a conditional purchase to 
present. I may say that, in examining the different papers con- 
nected with it, I felt satisfied of the wisdom of the Legislature in 
passing section 18 of the Act of 1861, and of the Government in 
framing regulation 14, by which the duty of considering whether 
the required conditions have been performed is cast upon the 
Minister. If a selection has been properly taken up, and the con- 

(1) Acting as Primary Judge, under the 2nd section of the Equity Act of 
1880, in the absence from the colony of Sm Wm. Manning. 
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1883 ditions required by the Land Acts have been duly performed, the 



RicKETsoN person in whose name the selection stands is the legal holder. 

Babbour. N^^» portion 8, I find, was first taken up by, or in the name of, 
M'Laren, a minor, on the 24th March, 1870. In the OoveruTnent 
Gazette of 29th January, 1875, it was announced for early sale by 
public auction as having lapsed. Two months later— on 24th 
March, 1876 — it was taken up by Robert Barbour as M'Laren's 
forfeited selection. It appears to have been transferred by 
Barbour to John Bourne on 6 th April, 1876, although the transfer, 
or the notification of transfer, is not in evidence. On the 22nd 
May, 1878, John Bourne makes a statutory declaration that the 
required conditions have been performed. Two Ti-easury receipts 
further show that interest was paid on this selection on 8th Janu- 
ary, 1880, and also on 30th June, 1880. So far, if nothing else 
had appeared, and apart from recent legislation, the legal title 
would primd facie be in Bourne. But a document was put in 
evidence for the purpose of proving a re-transfer from Bourne to 
Barbour. It is in fact a notification of transfer of " 820 acres" of 
land "which was selected by Robert Barbour on the 4th March, 
1876." These latter words were supposed to refer to portion 8, 
because Barbour selected that portion on that day. Portion 8, 
however, as originally taken up by M'Laren, was described as 
300 acres. In the Oovemment Gazette of 29th January, 1875, the 
quantity having probably been corrected, it is described as 286 
acres. In Barbour's application it is called 286 acres, and in 
Bourne's statutory declaration of 22nd May, 1878, it is inferentially 
described as 286 acres, as the improvements are valued at 226{. 
And yet in this notification of transfer, signed by the same John 
Bourne on the following day, the 23rd May, 1878, the land trans- 
ferred is described as 320 acres. I think it right to say that the 
figure 5 in 1875 is in appearance altogether different from the other 
figures in the document. It is thick and plastered, as if written 
over another figure, which I should say was a three. I cannot 
treat this as a notification of transfer of portion 8, and without it 
there is no evidence of a re-transfer from Bourne to Barbour 
The only effect, however, of my rejecting this notification of 
transfer is that the legal title, such as it was, would be left in 
Bourne instead of being transferred to Barbour; and, as the de- 
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fendant appears to have entire control of Bourne^ his position as 18S3 
to this matter would not be materially affected. The difficulties rickbtoon" 
of this title, however, do not stop here. As I have already men- ^ ^' 
tioned, it was announced in the Oovemment Gazette of the 29th 
January, 1875, that M'Laren's selection, having lapsed, would 
be offered for sale as early as possible by public auction. In the 
Qovemment Gazette of 27th July, 1877, it is accordingly announced 
for sale on the 29th of August following. It was sold on that day, 
and the plaintiff became the purchaser. The deposit was paid on 
the same day (according to the entries in the book produced 
from the Lands Office), and the balance of the purchase 
money was paid on 6th November, 1877. A grant in pursuance 
of this sale 'was subsequently issued to the plaintiff on the 6th 
February, 1882, but, as it was issued subsequently to the making 
of the award, and indeed after the commencement of this suit, I 
shall leave it out of consideration. What, then, is the state of 
things? According to the decision of the Supreme Court in Blach- 
burn V. FlaveUe, supported on appeal by the Privy Council (2), 
McLaren's selection, after forfeiture, was not open to conditional 
purchase. Barbour's selection of it, therefore, on 4th March, 1875, 
was void; so also were his and Bourne's subsequent dealings with it. 
And further, as a necessary consequence, the sale to the plaintiff on 
29th August, 1877, was valid. Here, however, arises another diffi- 
culty. The Act 43 Vict. No. 33 (the Forfeited Conditional Pur- 
chases Declaratory Act), if it were not for the provisos, would, 
in effect, set up and validate Barbour's selection, and conse- 
quently, I should think, would invalidate the sale to the plain- 
tiff. But it is difficult to apply the proviso in any way to 
this case. In reference to this the cause of action is, in my 
opinion, the defendant's counter-claim which has been made sub- 
stantially for the purpose of deciding his title to this land. And, 
taking the counter-claim as a suit or in the nature of a suit in- 
stituted by the defendant, it has not been made or begun prior to 
the 1st March, 1880. In that view, Barbour's selection of 4th 
March, 1875, would be made good by the enacting part of the 
section. On the other hand, I can have no doubt that the ques- 
tion of defendant's title to this selection was raised in one of the 

(2) L.R. 6 App. Gas. 62S. 
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1883 actions that were discontinued on the reference and referred to 
RicKKTsoN the arbitrators. In that view the defendant's title to this selec- 
Bakboub. ^^^^ would rest on the decision of Blachbum v. FlaveUe, and 
would be invalid; and then there would be an end to his claim. 
This latter, I rather think, would be the proper, and certainly the 
more equitable, view to take, as I look upon the reference as a 
mere continuation of the actions, and the plaintiflTs statement of 
claim and the defendant's counter-claim merely as proceedings to 
enforce the award. However, I shall assume that the defendant's 
selection on 4th March, 1875, was valid. I shall further assume 
that it was duly transferred by him to Bourne. But how can I 
get over the forfeiture of Bourne's interest in that selection on 
23rd June, 1880, the day after the date of the amended award ? 
This forfeiture seems to have again been considered, but it was 
again declared or confirmed on 5th November, 1880. It has been 
contended that this forfeiture has been waived by the acceptance 
of rent on the 30th of June, 1880, after the forfeiture. The ques- 
tion thus raised is one of great importance and of great difficulty. 
It arises chiefly under sec. 18 of the AliencUion Act of 1861, 
under which the forfeiture is declared. And the question is 
whether, after a forfeiture has been formally declared, such for- 
feiture, being necessarily within the knowledge of the Minister, 
can be waived by the acceptance of interest. For the defendant^ 
the proviso to sec. 10 of the Act 43 Vict. No. 29 has been relied 
on. But in reality that section rather increases the difficulty 
than removes it. The section says that "the acceptance by or on 
behalf of the Crown of any purchase-money in respect of any 
conditional purchase, or of interest on any balance thereof, or of 
rents or other payment under any lease or license, shall not be 
held to have operated or to operate hereafter as a waiver of any 
forfeiture accruing by reason of the breach of any condition, pre- 
cedent or subsequent, annexed to the estate or interest of a con- 
ditional purchaser, lessee, or licensee." If the clause stopped here 
it would be difficult to contend that the receipt of any portion of 
the purchase-money or of interest on the balance would be a 
waiver of a forfeiture of a conditional purchase, or that the receipt 
of rent would be a waiver of the forfeiture of a lease. But the 
proviso makes two exceptions — first, " where proceedings had 
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been instituted in any Court before the commencement of this i883 



Act," with which, as these proceedings were commenced since the iu^kktson 
passing of the Act, we have nothing to do ; and secondly, " where ^ r^ttr 
it shall be proved that the Crown, through the Minister or any 
authorised oflScer, has had full knowledge, by notice or otherwise, 
of the breach of such condition before the acceptance of such 
money, interest, or rent" It is contended that this latter part 
implies that a waiver will take place wherever such money, in- 
terest, or rent has been received after the Minister has had full 
knowledge of the breach of the condition. I do not concur in 
that contention. I do not think there is any such enactment by 
implication. The clause, in my opinion, merely leaves the law 
as it was before ; and in doing so leaves the former part of the 
section, so far as I can see, of little or no effect. There can be no 
waiver where the person entitled to receive, and receiving, money 
or rent has no knowledge of the breach of the condition causing 
forfeiture. The question of waiver of a forfeiture, so far as we 
have to consider it, has arisen almost solely between landlord and 
tenant. In Davenport v. The Queen (3) the question arose upon 
a lease — a lease, too, from the Crown. In the Queensland Act, 
which enables selectors to take up land, with a view to pur- 
chase, on conditions somewhat similar to those in our Act, 
sec. 8, which is somewhat similar to sec. 18 of our Act, renders 
the lands liable to forfeiture on breach of certain conditions. Sec. 
8 appears to have been a condition of the lease. And the Privy 
Council held, in accordance with the law on the subject as be- 
tween landlord and tenant, that the receipt of rent after know- 
ledge by the Crown through its Minister, was a waiver of the 
forfeiture. It is said in the judgment, " Does the proviso of for- 
feiture in section 8, when read into such a lease as the present, 
make the term ipso facto void, or voidable only, upon a 
breach of the condition? In a long series of decisions 
the Courts have consti*ucd clauses of forfeiture in leases, 
declaring in terms, however clear and strong, that they shall 
be void on breach of conditions by the lessees, to mean that 
they are voidable only at the option of the lessors. The same 
rule of construction has been applied to other contracts," &c. 

(3) L.R. 3 App. Cas. 115. 
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1883 It is then said, " It is contended that this rule of construction is 
BicKsisoN~ inapplicable when the Legislature has imposed the condition. But 
g^- in many cases ttie language of statutes, even when public interests 
are affected, has been similarly modified." But in the same judg- 
ment, p. 128, a distinction is drawn between leases and conditional 
purchases. " It is unnecessary," say their Lordships, " to decide 
whether, in the event of a selector by purchase failing to perform 
the condition, a valid grant could be made to him. Such a selector 
has no estate vested in him, nor any right to a grant until 
he has fulfilled the condition precedent as to cultivation. The 
distinction between the case of such a selector and that of a lessee 
to whom a lease has been granted, liable though it be to forfeiture, 
is obvious. The latter has a present estate for a definite term, an 
estate not created by the statute, but by a demise from the 
Crown." In this Court we have held that a conditional pur- 
chaser has an inchoate right to a grant, whether that right be 
called an estate or interest or not, and that, so long as he performs 
the conditions required by the statute, his statutory — or, as it has 
been called, his Parliamentary — right cannot be disturbed even 
by the Crown ; and at the proper time, if he has performed the 
conditions, he will be entitled to a grant in fee simple. This, it 
appears to me, is what their Lordships meant in the passage I 
have cited. Following out, then, what their Lordships have laid 
down, as a conditional purchaser will at the proper time be en- 
titled to a grant if he has performed the required conditions, and 
will not be so entitled if he has not performed them, it appears to 
me that, when the conditional purchaser has failed to perform the 
conditions, and, in consequence of such non-performance, the 
Crown has duly and formally declared a forfeiture, no subsequent 
receipt of the purchase money or of interest can be a waiver of 
the forfeiture. Suppose, for instance, the condition as to residence, 
or the condition as to improvements, has not been performed, and 
a forfeiture has in consequence been declared, and the land has 
reverted to the Crown or to the Crown lessee, can it be contended 
that the subsequent receipt of the purchase money or of interest 
can waive and set aside the forfeiture ? If so, the receipt of the 
money would be equivalent to the performance by the conditional 
purchaser of the conditions which had not been, and never could 
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be, performed, and without the due performance of which he never 1883 



could be entitled to a grant. There is no decision to that effect ; ricketson 
and, however far the doctrine of waiver has been carried as b^rbq^j^ 
between landlord and tenant, there is no principle by which it can 
be extended to the case of a conditional purchaser under such cir- 
cumstances. It will be observed that I have assumed that the for- 
feiture has been duly declared on account of the non-performance 
of the conditions. It is not necessary to decide that such decla- 
ration is conclusive. The Crown, if it finds it has been mistaken 
in the facts, may, I think, withdraw and cancel such declaration ; 
but, while it stcmds, I am clearly of opinion that I must consider 
it primd facie as made on sufficient grounds, and that it rests on 
those who impeach it to prove clearly that it was not so made. 
Proof to that effect has not been brought before me in this in- 
stance. 

Plaintiff's claim allowed with costs; 
Defendant's counter-claim dis- 
missed with costs. 

Solicitors for plaintiff: Dawson di Sons. 
Solicitor for defendant : John Shepherd, 



BOURKE V, WRIGHT. 

**2iot admit — " Deny** — Equity Act 1880, «. 20— Beading portions only of statement 

of defence. 

An allegation in a statement of claim, which by the defence is not expressly 
and in terms ''denied," but only *'not admitted," is not to be deemed admitted 
for the purpose of the suit. 

A plaintiff may read a passage from a statement of defence without reading the 
whole of the paragraph containing such passage. 

In this case the statement of claim contained certain allegations 
which the defendant by his statement of defence simply did " not 
admit." 

Qoi*don, Q.C., and Lingen, for the plaintiffs, cited the 20th sec- 
tion of the Equity Act of 1880 (1), and claimed a right to rely 

(1) 44 Vict. No. 18, s. 20 : . . *'A11 in the statement of defence, shall be 
facts stated in the statement of claim, deemed to be admitted for the pur- 
and not expressly and in terms denied pose of the suit." 

N.S.W.R., Vol. IV., Equity. B 
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1883 upon, as being admitted, all such allegations in the statement of 
BouRKE claim as were not expressly and m terms denied in the statement 
wJoHT. of defence. 

Manning and Knox, for defendant Wright, contended that, for 
the purposes of the section, " do not admit " was equivalent to 
" deny ;" a man could not " deny " on oath allegations of facts not 
within his own knowledge, and yet in many cases he could not 
be expected to admit them in the suit ; besides, their contention 
was favoured by the form of a statement of defence given in 
schedule A to the Rules issued under the Act. 

Owen, Q.C., and H. F. Barton, for defendant Lyons, supported 
the same view. 

Faucett, J., reserved his decision, that he might have an oppor- 
tunity of consulting the other Judges. 

Gordon, Q.C., and Liiigen, for the plaintiff, proposed to read 
certain passages selected from the statement of defence. 

Manning and KnA>x, for defendant Wright, objected that, if the 
plaintiff read part, he must read the whole ; the statement of 
defence under the new practice was not analogous to an answer 
under the old ; each interrogatory was a separate thing, and so 
was each answer to the interrogatories, but a statement of defence 
must be regarded as a whole. 

Owen, Q.C., and H. F. Barton, for defendant Lyons, supported 
the same view. 

His Honour reserved his decision on this point also. 



Later in the day His Honour, having consulted with the other 
Judges, expressed their unanimous opinion that a defendant, "not 
admitting" an allegation contained in the statement of claim, 
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" denied " it for the purposes of the section above referred to ; and 1883 

further that a plaintiff might read any passage in a statement of boubke 

defence without reading the whole of the paragraph from which y^^^^ 
such passage was taken. His Honour decided accordingly. 

Solicitors for plaintiff: Want, Johnson <& ScaweU. 
Solicitor for defendant Wright : A. Aakdovm. 
Solicitor for defendant Lyons : W. C. Proctor. 
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Matrmoniod Causes Act, see, 27 — ** Cruelty^* — Discretionary power to r^use decree June 22. 

for dissoltUion^Trial of issues^Practiee, 

" Crnelty" in the proviso to sec. 27 of the Matrimonial Causes Act means cruelty 
condncing to the adultery of the respondent. 

An issue of adultery having been settled for trial before a jury, an application 
was made on behalf of the respondent to add the following issues — (1) a counter 
charge of adultery, (2) condonation by the petitioner of the adultery charged 
against the respondent, (3) cruelty on the part of the petitioner, and (4) such 
wilful neglect or misconduct on the part of the petitioner as conduced to the 
adultery charged by him. Heid, that issues (1) and (2) ought to be tried by a 
jury; that, as to issue {Z), two sets of issues, forming one record, should be 
prepared, one (to be tried by a jury) whether the petitioner had or had not been 
guilty of cruelty towards the respondent, the other (to be decided by the Ck)urt 
without the jury) whether there had been such cruelty as had conduced to the 
adultery charged ; and that issue (4) ought to be decided by the Ck)urt alone. 

Motion on behalf of respondent to add the issues specified in 
the head-note. The question was how such issues should be tried. 

Pitcher for respondent; 8ly for petitioner; CHhson for co- 
respondent. 

WiNDEYER, J., after stating the facts proceeded: — With regard 
to the first two issues sought to be added, there is no difficulty in 
deciding that they are entirely fit to be tried by a jury. With 
reference to the other two, a question has arisen whether they 
are of a character which ought to be submitted to a jury, or 
whether they ought not more properly to be decided by the 
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Court alone. This question, which involves a consideration of the 
proviso to section 27 of the Matrimonial Causes Act (36 Vict. 
No. 9), is not altogether free from diflSculty, and I reserved my 
judgment in order that I might take time to consider what my 
decision should be, as upon it will depend the future practice of 
the Court, which is at present unsettled in reference to the trial 
of such issues. 

Section 27 of the Mairi/monial Causes Act, after enacting 
that the Court shall grant a decree for dissolution of mar- 
riage where the case of the petitioner has been proved, unless 
he has been accessory to, or conniving at, or has condoned, the 
adultery of the respondent, provides that the Court shall have a 
discretionary power to refuse the granting of a decree where it 
shall find ''that the petitioner has during the marriage been 
guilty of adultery, or if the petitioner shall in the opinion of the 
Court have been guilty of unreasonable delay in presenting or 
prosecuting such petition, or of cruelty towards the other party to 
the marriage, or of having deserted or wilfully separated himself 
or herself from the other party before the adultery complained of, 
or of such wilful neglect or misconduct as has conduced to the adul- 
tery." Looking at the discretionary power which is here vested 
in the Court, the question arises how far it is proper or expedient 
that the issues proposed in this case should be submitted to a jury, 
and, if so, in what manner they are to be presented for their con- 
sideration. I have had some difficulty in deciding these questions, 
as it would appear from Brown on Divorce (l)and other text books 
that the practice in England is not altogether in accordance with 
the law as laid down by Sir C. Cresswell in the case of Kretzschr 
ner v. Kretzsckner (2). In that case the respondent had, as in 
this, pleaded cruelty, and that issue, apparently by inadvertence, 
had been included amongst those submitted to the jury. At the 
trial counsel for the respondent proposed to call witnesses in 
support of the plea. Upon this the Judge Ordinary held "that 
the issue as to the cruelty should not have been amongst the 
issues to be tried by the jury," as, even if proved, the Court would 
still have to decide whether it would exercise its discretionary 
power. As the issue was, however, before the jury, he left it to 

(1) 4th ecL, p. 248. (2) 28 L. J., P. & M. 128. 
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them to say whether the petitioner had been guilty of the cruelty 
charged Since this decision was given, it is stated in the text- 
books that the practice has been altered, and that all the issues 
are now left to the jury generally. I can, however, find no case 
which bears out this broad statement, and I much question 
whether it can be correct. 

r 

The cruelty referred to in the proviso to sec 27 of our Act. 
which is the same as sec. 31 of the English Act (3), appears to me 
to mean cruelty conducing to the adultery of the respondent, and 
has apparently been held to be such in the case of PearToan v. 
Pearman (4). The real issue to be tried, therefore, is not simply 
whether the petitioner has been guilty of cruelty towards the 
respondent, but whether he has been guilty of such cruelty as 
has conduced to the adultery of which he complains. The bare 
issue as to cruelty or no cruelty may be a question on which it is 
highly desirable to have the opinion of a jury to assist the Court 
in a case of conflicting evidence, but whether that cruelty has 
conduced to the adultery is not only a question the responsibility 
of deciding which has been thrown upon the Judge, but one which 
it appears to me is peculiarly, and ought solely to be, a question 
for the Court. Its decision must proceed upon the recognition of 
some fixed principles guiding the Court to its conclusion, and, if 
the settlement of such questions were left to a tribunal so shifting 
in its character and composition as a jury, open to all the influence 
to which a jury is liable, much inconvenience might arise. Their 
knowledge of the world may, however, be most valuable in decid- 
ing upon the facts, and the Court would, in all cases where a jury 
is trying other issues, not fail to avail itself of their assistance in 
trying the issue as to the fact of cruelty. In such cases, therefore, 
as the present, it appears to me that the proper course will be to 
prepare two sets of issues, one for submission to the jury, the 
other for the decision of the Court, both sets of issues forming one 
record, distinguishing how they are to be tried. In this case, 
therefore, I shall direct the issue to be tried by the juiy, whether 
the petitioner has or has not been guilty of cruelty towards the 
respondent, at the same time directing another issue to be drawn 
up for decision by the Court whether there has been such cruelty 
as has conduced to the adultery charged, and in deciding that 
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(3) 20 4 21 Vic, c. 85. 



(4) 29 L.J., P.M. & A., 54. 
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1883 issue the Court will be mateiially assisted by the finding of the 

HoRwiTz jury as to the fact of cruelty. 

HoRwiTz ^^^ fourth issue, whether the petitioner has been guilty of such 
and wilful neglect or misconduct as has conduced to the adultery, is, 
however, of a very different character to that of cruelty, and is one 
which I am of opinion can not in any way be.submitted to ajury. 
Of all the questions submitted by the proviso for the "opinion" of 
the Court, there is none requiring a more intimate acquaint- 
ance with the working of those springs of action which 
govern human conduct, a more delicate discrimination, a 
calmer investigation, or a more solemn consideration of what 
ought to be the amount of temptation which human nature should 
bear, and what in its weakness it is capable of resisting, than that 
which is by the Legislature thus reposed in the couscienoe of the 
Court; and no one who has had the misfortune to be charged with 
the function of deciding such matters — ^a burden only endurable 
in the recollection that there is a Court of Appeal— can have failed 
to recognise the painful responsibility which the determination of 
such matters involves. The nature, however, of the questions 
submitted for consideration, and the time and deliberation in 
their settlement which they sometimes require, make it impossi- 
ble that they should be determined by a jury ; and such an issue 
as one of law rather than one of fact, like the question of reason- 
able and probable cause in an action for malicious prosecution, 
must rest entirely with the Judge, upon whom the Legislature has 
thrown the responsibility of its decision, however glad he might 
be to avail himself of the assistance of a jury. This issue, there- 
fore, will be placed amongst those for the decision of the Court 
alone, a^d will be so drawn up, when the issues are settled by 
the Registrar. 

Solicitors for respondent: Shorter, Fitzgerald <t Aaher. 
Solicitors for petitioner: Wanty Johnson & Scarvell. 
Solicitor for co-respondent: Evans. 

Note. — In KarracoU v. Narraeott (33 the determination of each iasoet la 

L.J., P.M. & A. 132), which was not those above referred fb rests solely with 

cited iu Honoitz v. HoinoUz and Solomon^ the Court ; where a canse is tried by a 

a canon of practice was laid down which jnry, the jury may be asked for a verdiot 

closely approximates to the above judg- upon such issues as an assistance to the 

ment of Windeyer, J. In that case, it Court in forming its opinion, but their 

was held by the Judge Ordinary that verdict may be dispensed with. 



CASES 



AAOUD AMD DinRMIHID Of THI 



SDPREME COURT OF NEW SODTH WALES 



nr ITS 



^iixxxaord^l aitb §ii>atct JntiBbictimt, 



DORIKa THE FOURTH TERM, 1883. 



S. FALSBLT CALLED B. If. R. 188S 

ITuttUy^Deeree dlfsolute— Matrimonial Cau9es Act, $, 28— Practice. '~~Aug7^ 

A petitioiker for a decree of nullity having established her case, she was held 
entitled to a decree absolate in the first instance. 

Tms was a petition for a decree of nullity of marriage. The 
main question was whether a decree nisi only should be pro- 
nounced in the first instance^ or whether, the case being proved 
the petitioner was entitled to an immediate decree absolute. The 
hearing was m camerd. 

Oib&on for petitioner. 

No one appeared for respondent. 

WiNDETEB, J. I have no doubt that the petitioner in this 
case is entitled to a decree declaring the marriage between her and 
the respondent null and void, as I am perfectly satisfied by the 
evidence taken before me i/n camerd that the marriage has not 
been consummated, owing to the impotency of the husband. 
The question has, however, arisen, whether such decree should 

N.aW.R., Vol. IV., M. A D. B 
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1883 be absolute in the first instance^ or only a decree nid, and as 



S. FALSBLT this is the first case of the kind which has come before this Court 
cALi^ . Q^QQ jjg establishment, I have taken time to consider what form 
^ the decree should take. 

Sec 28 of the *' MatHrrumicd Causes AcV enacts, "that 
every decree for a divorce shall in the first instance be a 
decree nisi not to be made absolute till after such time not 
less than six months from the pronouncing thereof unless the 
Court shall by special order fix a shorter time," and then provides 
for the intervention of the Attorney-General, but the Act through- 
out distinguishes between decrees for dissolution and decrees of 
nullity of marriage,and it is quite clear that the provisions of sec. 28 
do not apply to the proceedings in cases of nullity, however desir- 
able it may be that its provisions should be extended to cases of 
that kind. This appears from the case D. v. M. falsely called D. (I), 
in which Sir J. Hannen refused the Attorney-General leave to 
intervene, on the ground that the power of intervention only 
exists in suits for divorce. Six months after this decision the 
Act 36 Vict. c. 31 was passed, applying the provisions of the 
section to cases of nullity, in consequence, doubtless, of Sir J. 
Hannen's observations on " this manifest blot in the law." The 
case of M. falsely called B. v. B, (2) was decided after this 
amendment Act was passed, and throws no light on the question 
before me. In the absence of any provisions in the Act prescrib- 
ing the kind of decree to which a successful petitioner in such a 
suit is entitled, the Court under sec 17 must be guided by the 
principles and rules on which the Ecclesiastical Courts of 
England acted before the passing of the "Imperial Matrimonial 
Causes Acf (20 & 21 Vict., c. 85), and as far as I have been able 
to ascertain from an examination of all the cases which throw 
light on the subject, the practice of the Ecclesiastical Courts was 
to pronounce sentence — in other words, to make a decree absolute 
— in the first instance, and this seems to have been the practice of 
the English Divorce Court after the passing of the Imperial 
Matrimonial Causes Act till the amendm^it was made in the 
law, to which I have already referred. This may be gathered 
from the case of Harrison v. Harrison in the Arches Court of 

(1) L.T. N.S. 78. (2) L.R. 3 P. A D. 200, 
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Canterbury (3). M, falsely called H. v. H. (4) and Levjis fdUely i883 
caXLed Haywood v. Haywood (5). Moreover, as the sentence of s. palskly 
the Court is final as between the parties, unless there is an called R. 
appeal, and the object of a decree nisi is to allow of intervention R. 
for the purpose of showing collusion, it follows, as the power of 
intervention, according to the practice of the Ecclesiastical Courts, 
is limited to cases where the person intervening had a direct 
interest, that in sudi cases as nullity, no object could be attained 
by a decree nisi. The petitioner, therefore, is, in my opinion 
entitled to her decree at once, and I accordingly pronounce the 
marriage null and void. 

I must add that it appears to me highly undesirable that the 
law should remain in its present state, and I think steps should 
be taken for so amending it, by giving the Attorney-General 
power to intervene, that collusive attempts to impose upon the 
Court may be defeated. 

Solicitors for petitioner: AUen <t Allen. 

(3) 1 Notes of Cases, 294. (4) 34 L.J., P. k M. 12. 

(5) 35 L.J., P. k M. 105, 
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ATJCnOJS[IXSL^ Commission,^ See P&incipal 
AND Aqekt, !• 

BAIL— Money paid in lieu of, —See PBAcncs, 2. 

BILL OF LADnrG.— iSee Shipfikg. 

BREACH OF PBOMISE OF lUiXBlA!QiL.See 

COKTBACT, 1. 

BUILDnra COHTBACT. —See Contract, 2. 

QOlDDSlSlQiS—See Tbiscifal and Aoknt, 1. 

COHSTXTUTIOH ACT.— 5e« Weights and Mea- 
sures Act and Customs Duties. 

COHTEMPT OP COTTRT— Power of Court to in- 
stitute proceedings — Articles disparaging the Judge 
and the jury — Pendency qf proceedings.] The 
Coart has power of its own motion to institute 
proceedings for the summary and immediate 
punishment of any contempt of its authority, 
whether in reference to a pending case or not. 
The proprietors of a newspaper, defendants in a 
libel action, on the day following that in which 
a verdict was given against them, published 
of the Judge who presided at the trial, that the 
summing up was listened to with amazement 
and the verdict was received in silence, and that 
the "defendants had only one appeal to the 
jury, though the plaintiff had two,'' and that 
" at the beginning of the case it became evident 
that the defendants had a battle to fight which 
could not be terminated in that Court," and 
other observations disparaging the Judffe. Six 
days i^terwards, the same persons published in 
another newspaper owned bv them extracts 
from various newspapers condemnatory of the 
Judge and of the jury. Two days after the 
pubucation of these extracts they filed a memo- 
randum, for a Rule nisi for a new trial. Held^ to 
amount to a contempt of Court. In the matter 
of the Echo and Sydney Morning Herald 
Newspapers. 287 

COHTBACT — Breach of promise of marriage — 
Action against executors,] An action will not lie 
a^^ainst executor for a breach by the testator in 
his lifetime of a promise to marry the plaintiff : 
Per Martin, C.J., and Faucbtt, J.; Win- 
DEYER, J., dissenting. O'Brien v, Joplin and 
Others 14 

S. Building contract — Delay by inclement 

weather and by execution of extra work — RigtU to 
deduct penalty for over time — Builders* and con- 
tractors* conditions, clause 15]. By articles of 
agreement the plaintiff contracted to build a 
house for the defendant within twenty weeks 
(weather permitting) from the date of executiou. 



and to pay to the defendant 3/. per week after 
such time until the work should oe completed, 
such sum to be deducted from the contract 
money; any direction by the architect to per- 
form extra work was not to vitiate or annul the 
contract. By clause 15 of the builders' and 
contractors' conditions, as expressly incor- 
porated in the articles of agreement, **The 
contractors are to complete the whole of the 
works on or before unless the works 
be delayed by reason of any inclement weather, 
or causes not under the contractors' control, 
.... and then the contractors are to com- 
plete the works within such time as the archi- 
tect shall consider to be reasonable, and shall 
from time to time in writing appoint ; and in 
case of default, the contractors are to pay or 
allow to the emplover as and by way of 
liquidated or agreed damages the sum of /. 
per for every or part of a during 
which they shaU be so in default, . . . pro- 
vided the architect shall in writing certify that 
the works could have been reasonably com- 
pleted within the time appointed." The work 
was not completed untu twenty-four weeks 
after the period agreed upon. The architect 
allowed one week over time by reason of the 
inclemency of the weather, and two weeks for 
the performance of extra work directed 
by him to be done. The architect gave no 
direction in writing during progress of 
the work as to when the contract should 
be completed, and made no allowance for 
three weeks over time ; but he marked on the 
final certificate " Twenty-one weeks over time." 
Held, that the provisions of clause 15 had not 
been complied with ; and that by reason of the 
delay of three weeks caused by no default on 
the part of the plaintiff, the contract, as to 
its time of completion, was left at large, aud 
that the defendant could not deduct the 
penalty of 3/. per week for the twenty-one 
weeks over time from the money due by him 
on the contract. Semble, per Martin, C.J. 
That the blanks in clause 15 not having been 
filled up at the time the articles of agreement 
were entered into, the defendant could not 
avail himself of its provisions. Parle v. 
Lbistikow 84 

3. Guarantee — Constimction, — 5'ce Guar- 
antee. 

COKTBACTOBS' DEBTS ACT— 42 Vict. No, 22, 
s. 13 — Liability oj contractor for wages of work- 
men employed by sub-contractor,] M. & Co., the 
applicants for a prohibition, were contractors 
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for Government works, O'M. beins their snb- 
contraptor for part of the works. The respon- 
dent, a workman employed by O'M., sued 
M. i Co. in a petty debts oonrt, under sec. Is 
of the ** Contractors* Debts Act,*' for wages due 
to him as such workman. The justices made an 
order for the payment of the wages, and granted 
a certificate m the form of Schedule I of the 
Act. On motion for a prohibition on the grounds 
— 1. That the proceeoings were improperly laid 
against M. <k Co., instead of against O'M.; 2. That 
there was no evidence that any money is due by 
M. & Co. to 0*M. on the contract. Held, that 
by sec. 13 the contractors, M. & Co., were liable 
to proceedings at the suit of a Workman em- 
ploved bv ihe sub-contractor 0*M., as if they 
had employed him directly, and the Rule nUi 
for a prohibition was discharged. Ex parte 

MONU AND OtHBBS 138 

COSTS — Taxation — Costs of attendance qftown 
witnesses — Costs of qualifying witnesses — Maps 
and plans.] Payments made to town witnesses 
(other thim physicians, surg^ns, and attor- 
neys) for their attendance at tne trial, and pay- 
ments made to witnesses for qualifying them- 
selves to give evidence, will not be allowed on 
taxation. The same rule was held to apply 
where the action was for compensation for land 
resumed by the Government, and the witnesses 
had inspected the land and made surveys, 
calculations, and valuations for the purpose of 
qualifying themselves to give evidence. The 
allowance or disallowance of costs of the pre- 
yaration of maps and plans is in the direction 
of the prothonotary. Lucas v, Lackbt, 
Minister of Public Works - - - 38 

2. Nominal damages in action for slander 

—Bight qf plaintiff to his cosU—2l Jac. 1, c. 16, 
sec. 6—** Defamation Act'* (11 Vict. No. 13), 
sec. 1]. The plaintiff in an action of slander, 
having recovered a verdict with one farthing 
damages, obtained a certificate from the Judge 
under section 101 of the District Courts Act, and 
proceeded to tax his costs. The prothonotarv 
■declined to tax, on the ground that the plaintiff, 
having recove]:^ed less than iOs. damages, was, 
by 21 Jac. 1, c. 16, sec. 6, entitled to no more 
•costs than damages. Held, that although the 
section of the statute of James was in force in 
the colony until the passing of the Defamation 
Act, yet the Legislature, in the latter Act, by 
putting actions for slander and for written Ubei 
under the same rules, intended to make the 
remedv as effective, and the consequences to the 
defendant as extensive in the one case as in the 
other; and the C!ourt held that the plaintiff was 
entitled to have his costs taxed. Davies v. 
Harris 316 

3. — Set off' for interlocutory costs, — See Prac- 
tice, 1. 

COVEV AH T — Action on covenant in mortgage deed 
— Agi'eement for substitution of securities — Condi- 
tions hot performed— Equitable plea.] Cross 
Demurrers. Declaration. 1. On covenant in 
mortgage deed of lOth December, 1878, of T. and 
W. stations. 2. On covenant in mortgage deed 
of 10th July, 1879, of the same stations. Srd 
plea, on equitable grounds as to the first count 
that after the execution of the deed of 10th 



December, 1878, an arrangement was made 
between the plaintiff and defendant and the 
Shelleys that the defendants should sell W. 
to the Shelleys for 9000/., and that the plaintiff 
should, on certain matters being performed by 
the defendant and the Shelleys, accept from the 
Shelleys a mortgage of W. to secure the sum of 
£000^, and should to that extent release the 
defendant from his debt under the covenant in 
the said deed of 10th December, and should on 
the receipt of 3000/. from the defendant release 
and convey T. and relieve the defendant from all 
'liability in respect of the said covenant ; and in 
part performance of the said agreement the 
Shelleys, at the request of the plaintifi, 
mortgaged W. to the plaintiff by deed of 6th 
July, 1879, and the defendant, at the request of 
the plaintiff^ sub-mortgaged W. to the plaintiff 
by deed dated 10th July, 1879, which is the deed 
sued on in the second count. And the defendant 
was always ready and willing and offered to pay 
to the plaintiff the said sum of 3000t for the re- 
lease oi T. and all liability in connection there- 
with; and all other matters agreed to be done by 
the defendant and the Shelley were duly per- 
formed. And the defendant said that the execo- 
tion of the indentures of 5th and 10th July, 1879, 
and the agreement by the plaintiff to accept the 
said SOOOF. as and for payment of T., was by the 
agreement of all parties substitnted for the 
covenant in the indenture sued on. 4th plea to 
the second count, on equitable grounds, that the 
defendant was induced to execute the indenture 
of 10th July, 1879, by the plaintiff fraudulentlv 
pretending and repreeentmg that upon such 
execution by the defendant and upon the ^^^^ 
fer of a certain selection to the plaintiff, and 
upon the payment of 3000t, the plaintiff woald 
cancel the mdentures of 19th December, 187o> 
and 10th July, 1879, and would accept a mor^ 
gage of W. direct from the Shelleys, and wooW 
re convey T. to the defendant and release him 
from aU Habilities in respect of the said inden- 
tures. And the plaintiff did not intend to(^ 
out the said agreement at the time of so making 
it, or at any other time. And althoughwe 
defendant executed the indenture and ^^^'^'^^'^ 
the selection, and offered to pay the 3000/.t y** 
the plaintiff refused in any way to carry out his 
promise, but, on the contrary, immediately ajgJJ 
the said execution, took possession and stiu 
remains in possession of the said station. ^'^''''?^ 
rer and joinder in demurrer. Held, that on tne 
pleadings the covenant to pay was not to be got 
rid of except the 3000/. was paid, and that tw 
defendant would not be entitled in a court oi 
equity for relief against the effect of the ooven^r 
unless he pud the money to the plaintiff or mw 
Court, and that for this reason the pless ^ 
both bad. Moore v. Suttor - - - »* 
CEIKnrAL likW— False pretences—EmdeneetMl 

false pretence voas made-- And that Ike •J'^JJJi 
goods were vbtained by means of such P^^^^ 
The first count of the information chsrgea » 
defendant with having obtained the P^^^^v^v 
signature to a letter of guarantee ^y.'*^ 
pretending that a certain pi^per was a ^^^"^ 
enable the defendant to raise moneys °P?^^ 
insurance poUcy. The only evidence ****^.JJ| 
representation, as charged, was made, ▼•■ ^■* 
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of the proseontor, who said, '* 1 reckoned that 
the docament was for the iuBurance," and *' I 
recollect signing two, as represented, to obtain 
money from the insurance company. That is 
one." Held (Windictsb, J., dubitante), that 
the evidence was too yague to authorise the jnry 
in finding that the representation charged was 
made by the defendant. The second count of 
the information charged defendant with a 
similar ofience against a different prosecutor. 
The facts were such as to show that, when the 
prosecutor signed the guarantee, the defendant 
falsely represented that the prosecutor's sig- 
nature was wanted to certify that he, the 
defendant, was the postmaster at Yass; and 
that it was only a matter of form ; and the de- 
fendant placed papers before the prosecutor in 
such a way as to lead him to believe that he was 
signing a form of the insurance company's. 
Jfeld, that there was sufficient evidence to 
warrant the jury in comins to the conclusion 
that the false pretence had been made, and that 
the defendant obtained the prosecutor's sig- 
nature by means of such pretence. It is not 
necessary to give affirmative evidence that the 
prosecutor would not have parted with the 
money or goods but for the false pretence 
charged, if it can be gathered from the evidence 
that the money and goods were obtained by 
means of such representation R. v. Aria 841 

8. Falie pretences^ 46 VicL yo, 17, 9ees. 

141, I42^0biaimng caUle the property of the de* 
fendcaUe,'] Crown case reserved. Defendant 
was found guilty on an information charging 
that by falsely pretending to V. that a certain 
cheque signed by him for ^U, was of that value, 
he obtained from V. 36 head of bullocks, the 
property of Mrs. O. It appeared that the de- 
fendant purchased from Mrs. O. 92 bullocks 
selected by him and set apart, and then in the 
possession of V., who was Mrs. O.'s manager, on 
the terms that he was to pay for them as he 
took them. He took away two lots, and paid 
for them, and afterwards coming for the remain- 
ing 36 bullocks, V. gave up the cattle on 
receiving from the defendant his cheque for the 
price, and on being answered by the defendant 
that he had money in the bank to meet the 
cheque. Defendant, an hour or two afterwards, 
sold the cattle at a considerable loss. The 
cheque was valueless, the defendant having only 
a very small sum to his credit at the bank when 
it was drawn. Htld^ that notwithstanding that 
the property in the cattle had passed by the 
sale to the defendant, the conviction was right, 
because the word Vproporty," in sees. 141 
and 142 of the ** Criminal Law CoMolidaUon 
Act,** refers to the chattel itself, and not to the 
ownership of it. and Mrs. O. had such a special 
right of possession as justified the property in 
the cattle being laid in her. R. v. Arnold 847 

3. See Evidence, 3. 

CKOWV LAKDS ACT8~25 Vict, No. 1, see. 13 
— "Land under leate for mining purposes** — 
Lease takes effect only from the time of its execu- 
tion — Evidence of sealing^ What constitutes a 
lease— SI Vict,, No, 13, sec, 56, subsec. 5.] 
Ejectment. Plaintiff's evidence of title was a 
conditional purchase on 25th May, 1882. 
Defendant tendered in evidence a mineral lease 



of the land to him, dated 9th May, 1882, pur- 
porting to be executed by the dovemor, and 
having on it a circular impreflwed mark or 
stamp, with the letters D S or D E I in the 
margm. The judge at the trial having rejected 
the evidence on the ground that it was not 
proved that the lease had been executed by the 
Governor, or to bear the great seal of the colony, 
defendant called a witness who proved the 
execution of the lease by the Governor, but who 
stated in cross-examination that the lease was 
not executed until on or after 2nd June, 1882. 
The lease was then admitted in evidence. On 
motion for a Rule nisi for a new trial oa the 
grounds {inter o/ia)— 1. That the mineral lease 
to the defendant took effect from the date 
which it bore; 2. That the Judge wrongly 
rejected the lease when tendered in evidence,-^ 
Beld^ 1. That the lease, as a lease, could take 
effect only from the time of its execution. 2. 
That even supposing the Judge took a wrong 
course in rejecting tne lease, still, as the docu- 
ment was afterwards put in evidence, a new 
trial would not be granted on the second 
ground. And the Rule was refused on these 
two grounds, but granted on another. Defend- 
ant proved that on 27th May, 1881, he made 
an application for a mineral lease, but he did 
not state in his application the term for which 
he required the lease. On 9th May, 1882, the 
Govemor-in-Council approved of the grantine 
of certain leases mentioned in a scheckile, which 
contained the plaintiff's name as an applicant, 
and which stated that the lease was to be for 
twenty years. On 2ud June, 1882, the lease 
was executed by the Governor, and on 24th 
July it was executed by the defendant. Held, 
per Martin, C.J., and Wiin>ETBR, J., that in 
order to exclude land from selection under sec. 
13 of the *' Alienation Act of 1861" on the 
ground that it is under lease for mining pur- 
poses, it is necessary that an actual lease of the 
land in question snould be in existence, and 
that in issuing such lease the requirements of 
the Mining Act should in all respects be com- 
plied with, both by the Governor and the 
applicant: and, therefore, no lease having issued 
to the defendant at the time of plaintiff's selec- 
tion, such selection was valid. Held, also, per 
totam curiam, that as no assent had been given 
by the applicant to the act of the Govemor-in- 
Council approving the granting of a lease for 
twenty years, what took place did not amount 
to a bmding contract between the Governor and 
the applicant considering them as private indi- 
viduals. Kino v, MIvor • - - 43 

Reg, 7 chap, m— After-auction pW' 



chaw made on a Thursday.] Regulation 7 of 
chapter m. (29th May, 1880), which provides 
that applications for after-auction purchase may 
be maae on any day of the week except Thurs- 
day, is mandatory, and such purchase, if made 
on a Thursday, u not good as against a sub- 
sequent conditional purchase of the same land. 
M'Gauohet V, O'Brien .... 39 

3. 39 Vict, No. 13, sec. 11 — Power 



qf infant to mortgage selection,] By sec. 
11 of the '* Lands Amendment Act 1875,'* any 
selector between the ages of 16 and 21, who 
shall enter into any ** agreement for or in rela- 
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tion to the loan of money," shall have the same 
rights and liabilities as if of the full aee of 21 
years. Caroline P., an infant, selected land in 
1876, and in 1877, while still under age, 
mortgaged the same to the defendant. Sne 
came of ace in 1881, and transferred the same 
land to the plaintiff in 1882. The plaintiff 
hayinff brought ejectment. Held, on special case 
stated, that the section did not empower an 
infant to alienate or mortgage his selection ; 
and the Court ordered judgment to be entered 
for the plaintiff. Lakbman v. Edmundson 160 

Extension of time for completing im- 



provements— Illegality of lease^Sd Viet. No. 13, 
sec, 9.] Declaration for rent due on an agree- 
ment for a lease for 6 years, from 24th April, 
J 882. Plea, that the land was a selection under 
sec. 13 of 26 Vict. No. 1, made by one J. B. R. 
on the 15th February, 1877, after the passing of 
39 Vict. No. 13; that J. B. R. transferred to the 

Slaintiff on 21st May, 1880. to whom the 
linister for Lands granted an extension of time 
for the further term of two years for the com- 
pletion of the improvements thereon. Aver- 
ment, that such agreement was illegal and void, 
because upon its (uite improvements to the value 
of lOs. per acre had not been made upon the 
land, and such agreement was intended to take 
efifect iu part after such improvements should 
have been made. Demurrer, held, that the 
contract, not havins been entered into with the 
intent r)f violating tne provisions of sec. 9 of 39 
Vict. No. 13, and not being to come into effect 
after the completion of the conditions required 
by sec. 18 of 25 Vict. No. 1, but being a contract 
which came into effect immediately, was not 
illegal, and the plaintiff being in a position to 
lease the land, the defendant could not dispute 
his landlord's title. Judgment for the plaintiff. 
O'CoNJJOR r. Thorn 309 



5. 



**Crovm Lands** — Land dedicated as 



site /or a town — 25 Vict, No, 1, see, 4 — 39 Vict, 
No. 13, sec, 44.] Lands declared to be set 
apart under sec 4 of 25 Vict. No. 1, as a site for 
a town, is ''Crown Lands'* for the purposes of a 
prosecution under sec. 44 of 39 Vict. No. 13, for 
trespa.s.sing upon Crown Lands. The person 
tiling t}.t> information must be a Commissioner 
for V'Tow n Lands, or must be authorised by the 
Minister of Lands. It is not sufScient, without 
showing that the authority of the Minister of 
Lands luis been transferred to him, to show that 
the Miuister for Miues has given authority to a 
person to file the information. VVilshire v. 
Hood AND Another 313 

CUSTOMS DUTIES — Power to impose duly on sub- 
stitutf /'or a dutiable article — * ' Customs Act 1879 '* 
(42 Vict. No. 19), sec. l^S—** Coustituiion Act '' 
(ISdfc 19 Vict.c.64).secs, 1,45.1 By sec. 1 of the 
*\Comtitution Act " (18 & 19 Vict, c 54) power is 

£*ven to Her Majesty with the advice of the 
Bcislative Council and Legislative Assembly to 
make laws " for the peace, welfare and good 
government of the colony." Sec. 45 enacts that 
"it shall be lawful for the Legislature of the 
colony t<> impose and levy such duties of Customs 
as to them may seem tit." By sec. 133 of the 
** Cwttoriis Act of IS79" (42 Vict. No. 19), "when, 
ever any article of merchandise then unknown to 



the collector is imported, which in the opbion 
of the collector . . is apparently a substitute 
for any known dutiable article . • but pos- 
sesses properties in the whole or in part wnich 
can be us^ or were intended to be applied for a 
similar purpose as such dutiable article, it shall 
be lawful for the Governor to direct that a duty 
be levied on such article at a rate to be fixed in 
proportion to the degree in which such unknown 
article approximates in its qualities or uses to 
such dutiable article." By the schedule the 
duty of Id, per lb. was imposed on candles. 
Held, on demurrer, that the (Governor was not 
authorised to impose a duty of Id. per lb. on 
stearine as being m the opinion of the collector 
a substitute for candles. The Constitution Act 
empowers the Colonial Legislature to impose 
duties, but does not enable such lenslature to 
delegate its powers. Sec. 133 of the Customs Act 
is therefore ultra vires. Th* Apollo Cakdle 
Company (Liiiitkd) v. Powell (Collector of 
Customs !•> 

DAXkQ^B— Misrepresentation.] The defendant 
bank being in possession of flour of C. K. W. 
under a bill of sale, the manager directed 
F. C. W., son of C. K. W. (but who had no 
interest in his father's mill, nor authority to 
act on his behalf), to send five tons of flour to 
the plaintiffs, customers of C. K.W. The 
manager filled in a draft on the plaintiffs for 
75/., and asked P. C. W. to sign it in his fathers 
name, which he did, signing **C. K. W. by 
P. C. W.»' F. C. W. also, by direction of the 
manager, signed a telegram in his father's nwne 
addressed to the plaintiffs:— •* Have forwarded 
to-day four tons flour, and drawn on you for 
75/.; balance flour next week." The floor wst 
sent, and was sold by the plaintiffs ^^'rv' 
against which they they had a claim of w. o*. 
4</. for commission and charges. The draft for 
75/. was received by the plaintifls and paid to 
the bank. The pUintiffs broucht this action 
against the defendants for falsely representing 
that the bill was drawn by C. K. W., «»d that 
F. C. W. was a member of the firm of C. K. >> • 
The defendants paid 16/. into Court. The Judge 
directed a verdict for 6/. 6s. 4d., but reserved 
leave to increase the damages ^^''.^fut 
enter a verdict for the defendants. ffM ***** 
as the bank were in possession of the flour, »n 
had dominion over it at the time it '''*Iff°j! 
the plaintiffs had no right to be paid **>« '^' ^ 
well as to receive the money for which *"* "**?J 
was sold, and that therefore the verdict shouw 
not be entered for the plaintiffs with Wt. 
dami^es. Held also, that the plaintiff* oeiH 
out of pocket to the amount of 6/. 6«. 4a., tney 
should retain the verdict civen for that *^^^ 

GiBBS AND OtHKRS V. BaNK OF NkW Sm>CTH 

Wales ' ^ 

DZFAmLTIOV—Ncwspaper—Privileged ^x^*^* 
-^Evidence.] The proprietors of a newspaper''*" 
no special privileges beyond those wbicfl «»'* / 
member , of the community possesses ^^ . 
meuting upon public men and public ^^*\^ 
if in the course of such comments they d*** 
statements of a defamatory nature ^ . .u^t 
untrue, they are not protected by pro^'*"^ u- 
what they published was bond fide believea ojr 
them to be true. Defamation : The defendant 
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newspaper proprietors, sent a reporter at the 
special request of the plaintJif, to inspect and 
report upon an institution established by the 
plaintiff for the training of boys to handicrafts, 
and chiefly supported by collections made from 
the public b^r the plaintiff's wife. The reporter, 
arriving durin^^ the absence of tiie plaintiff and 
liis wife, questioned the boys then at the institu- 
tion, and took down their answers; he also 
examined a boy who had been there, but had 
left the institution. The defendants published 
what their reporter had seen and heard from the 
boys, with comments, which statements and 
comments contained defamatory matter. This 
was the libel complained of in the first count of 
the declaration. The Qovemment, after the 
appearance of the article, sent a medical officer 
aad a police constable to the institution, and 
they each made a report to the Government. 
The defendants thereupon wrote in their 
newspaper: — ** We have had an opportunity of 
perusing the reports sent in to the Uovemment 
• . after the article exposing the institution had 
appeared, and the documents more than corro- 
borate the statements made by our reporter ;" 
then follow extracts purporting to be from these 
reports. This was the libel charsed in the 
second count. The defendants pleaded not 
guilty, and that the statements made were true 
and for the public benefit. Verdict for the 
plaintiff. On motion for a Rule ftMi for a new 
trial, Hdd, per Martin, C. J., and Innbs, J. 
1. That there was nothing in the position of the 
defendants as newspaper proprietors, nor in the 
circumstances in which the articles came to be 
written, which excused the publication of 
defamatory matter which turned out to be 
untrue. 2. That the reports of the €k>vemment 
medicsd officer and the constable, tendered in 
evidence by the defendants, were rightly 
rejected. Per Faucett, J. 1. That although 
the defendants as newspaper proprietors had no 
privilege beyond what was possessed by any 
member of the public, yet the defendants 
having been specially asked by the plaintiff to 
visit and report upon the institution, the occa- 
sion of publishing the article was such as primd 
facie to repel the presumption of malice, and 
was therefore privileged. 2. That the publica- 
tion of statements made by persons not then in 
the institution, did not come within the privi- 
lege, there beins no invitation to examine 
persons outside the institution. 3. That there 
ought to be a Rule on the ground that the 
evidence on the reports to the Government was 
wrongly rejected. Rule refused. Andbbsok v. 
Fairfax and Another - • • - 188 

'BYUHSSCE— Identity of person executing power 
of attorney,] Trespass : plea, liberum tene- 
mentum. Defendant claimed under a grant for 
the Crown to Harriet C, made in 1810. In 
1813, Harriet C. was married to J.S., and left 
the colony. She never after returned. In 
1868, a power of attorney purporting to have 
been executed in Dublin by Harriet S., and 
reciting that the nuuden name of the person 
signing it was Harriet C, was received by Mrs. 
J. in Sydney, authorising Mrs. J. to sell the 
land. Together with this document, a declara- 
tion made by Harriet S. was sent, stating that 



her husband was then dead. Mrs. J. conveyed 
under the power of attorney to persons under 
whom the defendant daimed. Previous to 
1860, Harriet S. had corresponded with a lady 
in Sydney, and after that date, and until 1872, 
she corresponded frequently with Mrs. J. At 
the trial Mrs. J. was called, and stated that, 
from the contents of the letters, she believed 
that Harriet S., who wrote them, was the same 
person as the Harriet C, who had been her 
mother's bridesmaid. She had never seen 
Harriet S. The letters were not put in evidence. 
Held, that there was no evidence of the identity 
of the Harriet S., who executed the power of 
attorney, with the Harriet 0. to whom the 
grant was made. Mow Sang v, Chisholm 70 

2. Witness proving adverse — Cross- 



examination of witness— 17 Vict, No. 31, sec 
11.] A witness called by the plaintiff gave 
evidence in the witness-box different from the 
statements taken down by the plaintiff's 
attorney from the witness's lips previous to the 
trial, and contrary to oral statements made by 
the witness to other persons. On this evidence 
being given, counsel for the plaintiff asked 
witness whether he had made statements similar 
to those which plaintiff's attorney had Uken 
down (showing him the paper, but not reading 
it to the jury). The (question being objected to 
was admitted «s an issue for the judge as to 
whether the witness was hostile or not within 
the meaning of sec 11 of the ** Common Law 
Procedure Act 1857." After hearing further 
evidence, the Judge ruled that the witness was 
adverse, and allowed evidence of other witnesses 
to be given in contradiction. Held, that there 
beinff no mode pointed out by the section by 
which the Judge may satisfy himself that the 
witness is adverse, the Judge was right in the 
course which he took, and that the conclusion to 
which he came was a right one. Russell v. 
Dalton 361 

8. Wife qf aboriginal prisoner—Proqf of 

relationship if husband and wife,] A witness 
against the prisoner, an aboriginal, was a half- 
caste woman, who was livinff with the prisoner 
as his wife. She stated uiat prisoner had 
another wife, but that polygamy was usual 
amongst the blacks, and that there was no 
marriage ceremony. The prisoner having been 
convicted, the point was reserved whether the 
evidence of this witness had been rightly re- 
ceived. Held, that the Court will not recognise 
the marriases of aborigines, who have no laws of 
which we iLnow anything so as to be able to 
come to a determination as to whether the 
relationship of husband and wife exists. The 
conviction was upheld, R. v. Ck)BBT • 865 

4. Examination of witness " de bene esse, " 

See Practice 4. 

EXECTTTORS AND JLDHIBlSTRkTOBS — Debt 
due by d^endant as admimstratrix — Debt sub- 
sequently incurred by her in individual character 
— PaymefUs not appropriated by her do not go to 
discharge debt due by her as administratrix — 
Statute of Limitations— Acknowledgment of debt 
by administratrix not equivalent to a promise to 
pay — Accounts blended — Subsequent promise to 
pay,] The plaintiffs in 1876 supplied goods to 
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the defendant's husband, and after his death 
and after the appointment of the defendant as 
administratrix to the estate of her late husband 
they supplied other goods to the defendant in 
her individual character. For some time the 
plaintiffs furnished the defendant with separate 
accounts of the money due by her as adminis- 
tratrix, and in her individual character respec- 
tively. The defendant in her replies asked for 
time, and did not deny her liability, but did not 
make an express promise to pay the debt due by 
her as administratrix. Afterwards the plaintifib 
sent the two claims in one account, not dis- 
tinguishing the debts due by the defendant in 
her two capacities. The defendant, in reply, 
made general promises to pay, but did not 
speoitically promise to pay the debt due by her 
as administratrix. She also paid small sums on 
account. Held, that in the absence of any 
appropriation of payments by the defendant the 
plaintiffs had no right to appropriate the pay- 
ments towards the discharge of the debt due by 
the defendant as administratrix, and that the 
payments made went to discharge pro tanto the 
debt due by the defendant in her individual 
character; Qoddctrd v. Cox (2 Stra. 1194) fol- 
lowed. Held also, that there was no evidence 
of a promise to pay the debt due by the defen- 
dant as adm nistratrix sufficient to meet a plea 
of the Statuteiof Limitations, In order to take a 
debt due by a n administrator in his representa- 
tive character out of the operation of the statute 
there must be an express promise in writing to 
pay such debt. An acknowledgment of in- 
debtedness, from which in the case of a debt due 
by a person in his individual character, a 
promise to pay the same may be implied, is not 
sufficient' to prevent the operation of the statute 
where the debt is due by a person as adminis- 
trator. Fesq and Another v, Morqan (Ad- 
ministratrix). Same v. Morgan - - 93 

2. — 7- Breach of pronUit of marriage. See 
Contract, 1. 

FALSE IHFBISOVMEKT — Malicious prosecution 
— Whai^ words eonstitiUeadirection to arrest and to 
prosecute the plaintiff.] Defendant, a squatter, 
finding on his return home that a fence on his 
property had been set on fire and the hinges of 
a gate stolen, wrote to a constable: '*I have 
reason to believe that M. (the plaintiff ), with his 
teams, while passing through, set fire to mv 
boundary fence, also cut up the gates and took 
away the iron hinges or eye-bolts, as they are 
termed — thus (describing them). Of course, I 
could not positively swear to the hinges, but if 
he has such with him they must be mine; could 
not the police overhaul him when passing? . . 
1 understand that in my absence he has 
laid the charge against some footmen, but foot- 
men do not generally carry an aXe nor a screw- 
wrench, without which the hinges could not be 
removed.'* On the day on which the fence was 
Met on fire, the defenaant, with a friend, met 
the plaintiff ; some conversation took place be- 
tween the plaintiff and the defendant's friend ; 
l)nt the plaintiff did not say anvthing about the 
fire. The plaintiff and the defendant were not 
on good terms. The police,, acting on the 
defendant's communication^ arrested the plaintiff 



on a charge of setting fire to the fence and 
of stealing the hinges. The hinges were not 
found in his possession. The defendant <Ud not 
attend to prosecute the plaintiff who was 
brought up before a magistrate and discharged. 
About the same time tne defendant wrote to 
the constable who made the arrest, stating that 
it appeared to him at first that the plaintiff 
had fired his fence and stolen the hinges ; but 
that subsequent events proved tiiat such was 
not the case. In an action against the defendant 
— 1. For false imprisonment ; and 2. For 
malicious prosecution, in which the plaintiff 
obtained a verdict on both counts : Heldt per 
Martin, C.J. That the letter written by the 
defendant contained neither a direction to arrest 
plaintiff, nor gAV^o authority to prosecute him. 
But held, per Faucett, J. That the defendant 
was liable on the count for false imprisonment, 
but that the verdict on the count for mahcioos 
prosecution could not be sustained. Held, 
contra, per Innes, J. That the verdict on both 
counts should stand. The Court, tiierefore, 
granted a new trial on the second count, but, on 
plaintiffs counsel consenting to verdict being 
entered for defendant on that count, verdict for 
plaintiff on first count sustained, and rule dis- 
charged without costs. Maine v, Townsekd 1 

FALSE FSETENCES— 6(ee Criminal Law, 1, 2. 

GUABAHTEE — Ambiguous expressions — Parol 
evidence — Past consideration,} Action on a gua- 
rantee. Defendants' testator signed the follow- 
ing written guarantee: — " Smith's Wharf, King- 
street, Sydney, 28th June, 1881, 3000 pitchers 
at 45«. a hundred. Memo, for W. H. Smith and 
Sons. I hereby guarantee the payment of blue- 
stone pitchers used by Mr. M'Orath for the 
Market-street yards delivered by us— 67/. 10«." 
Evidence was given that M'Grath, on 13th 
June, bought from the plaintiffs 30(X)pit3hersat 
45s. On 24th June, when 300 had been delivered, 
the plaintiffs refused to deliver any more. On 
28th June the plaintiffs' managing clerk wrote 
out the guarantee, and defendants' testator 
sij^ed it. Verdict for the plaintiffs, damages 
67/^ lOs, Held, on motion for a new trial, that 
the words ** used " and ** delivered " were appli- 
cable to the pitchers to be delivered as well w 
those already delivered, and that the oral 
evidence was admissible to explain the surround- 
ing circumstances in order to arrive at the mean- 
ing in which those ambiguous expressions were 
used. Such evidence showed that the intention 
of the parties was to guarantee the payment of 
the whole 3000 pitchers ; but as there was noth- 
ing to show that the guarantee was given for 
the whole 3000 in order to obtain delivery of the 
2700 not then delivered, there was no consider- 
ation for the price of the 3(X) already delivered. 
Rule discharged, without costs ; but the verdict 
reduced to 60/. I5s, Smith and Others v. Pass- 
more AND Another • . ... 274 

HU8BAHD AH D WIF^— Aboriginals.— See Evi- 
dence, 3. 

IMPOUirDnrG— WrongfuL—See Principal a5p 
Agent, 2. 

IS80LY1SXICY— Sequestration on petition by ^ 
Curator qf Intestate Estates^ll Vict, No, 24, 
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$. 2—6 Vkt. Ko. 17. 8. 4.] Sec. 2 of 11 Vict. 
No. 24 empowers the Court to make an order 
which shall give the curator the same power 
over the personal estate of the deceased person 
as if letters of administration had been granted 
to him, subject nevertheless to any order of the 
Court which may be made from ^ime to time 
touching the said estate, or the collection, man- 
atfement, or administration thereof. By sec. 4 of 
5Yict. No. 17, a judge may upon petition by 
any person legally ye^d with the administra- 
tion of the estate of any person deceased accept 
surrender of such estate. Held, that the Court 
may order sequestration upon the petition of 
the Curator of Intestate Estates. In tfie Estate 
</ William Sabine .... 53 

2. Judgment six years old — Subsequent 

admission of indebtedness,] In 1876, judgment 
was signed and execution issued by U. against 
P. for an amount of 66/. due for costs; exe- 
cution was levied, and a return was made of 
nulla bona. In 1883, during the pendency of an 
action by P. against 0*B., a petition was pre- 
sented by H. 1^ have the estate of P. seques- 
trated as insolvent. P. saw H.'s attorney, and 
promised to pay the debt within a certain time. 
On his failure to do so, or to point out sufficient 
assets to the sherifiTs bailiff, an order was made 
by the Chief Commissioner sequestrating P.'s 
estate. The ground of appeiu wi^ that the 
judgment, being more than six years old, and 
not having been revived during that time, could 
not be us^ as the foundation of proceedings in 
insolvency. Held, on preliminary objection 
taken that the insolvency proceediugs were 
instituted at the cost of O'B., and in order to 
put a stop to the action P. v. O'B., that that 
CTOund was not open to the appellant, not having 
been taken before the Commissioner nor on the 
ffrounds of appeal, and not being matter which 
had come to P.'s knowledge since the filing of 
these ^unds. Held also, that but for the 
admission of indebtedness by P., his contention 
miffht have been a good one; but as there was a 
judgment for 66/., and a demand to pay duly 
made by the bailiff, and a non-compliance with 
that demand, the act of insolvency was com- 
plete. Appeal dismissed. He Pokorney - 154 

nTTERFLEABES— Jfoney paSd into Court,See 
PfiAcncK, 3. 

JUDGMEHT— iS'ca; years old.See Insolvency, 2. 

IiAHDLOBD AND T^S AST—See Trespass. 

LEASE — Evidence oj sealing— WluU constitutes, 
— See Cbown Lands Acts, 1. 

2. Of conditional purchase, — See Crown 

Lands Acts, 4. 

LIMITATIOlf OP ACTIOlfS— •* StatuU of Limita- 
tions," sec ^—Evidence of adverse possession — 
Possession by different independent persons,] In 
order to oust the owner of the legal title to land 
by setting up adverse possession under tiieiS/a/u/^ 
of Limitations, the evidence of such possession 
must be such as reasonably to raise the pre- 
sumption that the person claiming to be 
possessed is there exercising dominion, and in 
such a way that everybody who comes into the 
neighbourhood can see what he is claiming. 



Where the land in dispute is waste land of any 
considerable size (eighteen acres) it is not suffi- 
cient evidence of adverse possession that a 
person should go there once a week and walk 
over the land and warn people off it, and forbid 
them catting timber tnere. The meaning of 
sec. 34 of the Statute of Limitations is that 
where one person has been in undisturbed 
possession of land for twenty years, or where 
there has been twenty years' adverse possession 
by several persons, forming one continuous 
chain of possession, in that case, the person 
ultimately remaining in possession should not 
be disturbed. The Legislature never intended 
that the land was to b^me the property of the 
last of a series of independent occupiers who, on 
the expiration of the twenty years, might have 
been in possession only a month. Although the 
right of the original owner Ib said by the section 
to be extinguished if he failB to bring his action 
within twenty years, it can only be extinguished 
by one person or a series of persons, all in the 
same right, having been in possession for that 
time. Harnett v. Green (No. 2) - - 29Z 

2. See Executors and Administra* 

tors. 



MALICIOUS FBOSECUTIOH— i^ee False Im- 
prisonmbnt. 

VISlSQt— Lease, — See Crown Lands Acts, 1. 

H0BT6AG0B AITD HOBTaAOEE— Shelley and 
Another V. MooRE (App.) - - - 357 

3. Stuart and Another v. Barayrne 

(App.) 365 

3. See Covenant and Crown Lands 

Acts, 3. 

BnnnCIPAIITIES act— 31 Vict, No. 12, sec, 
175—14 Vict. No, 43, sees, 12-17 Vict, No, 39,. 
sec, 3 — Prohibition — Appeal for rates.] Prohibi- 
tion. Valuators appointed b^ a municipality 
made a valuation of the capital value of the 
applicant's land ; and the municipality made an 
assessment on the basis of that valuation. The 
applicant appealed to the Court of Petty Ses- 
sions held for that purpose, on the ground that 
the rate should have been calculated on the 
annual and not on the capital value of the land. 
At the hearing before the justices there were 
other appeals, and the valuators were sworn 
upon the calling on of the first appeal, but were 
not sworn in each particular case; the applicant 
having given his evidence on oath, the Court 
reduced the assessment, but upheld the princi- 
ple on which the assessment had been made by 
the municipality. The assessment so reduced 
was enterea in the rate book of the municipality. 
The prohibition was asked against the mayor and 
aldermen of the municipality and the justice, to 
restrain the said municipality from further pro- 
ceeding in respect of the assessment and from 
enforcing the rate, and that the rate should be 
expunged from the rate book on the fl;rounds: — 
1. That the assessment should have been calcu- 
lated on the annual rental and not on the capital 
value of the land. 2. That it was in excess of 
the average rents]. 3. That it was against the 
evidence adduced at the Cottrt of Petty Ses- 
sions. Held, — 1. That as sec. 175 of the Muni- 
cipalities Act Btatea that the decision of the 
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justice shall be final and condosive as to the 
matter of such appeal, the Conrt could not con- 
sider any error on the part of the justice as to 
matters of fact. 2. That it was not open to the 
applicant to contend under the third ground 
that the evidence given before the justice in 
support of the valuation was not given on oath. 
3. That the prohibition could not go against the 
municipality, because it was not a court or a 
pretended court which assumed to exercise 
judicial functions; nor against the justice, 
because he had nothing further to do, the 
enforcement of the assessment not deluding on 
the order made by him, the municipality having 
the power independently of him to enforce the 
assessment or not. 4. That, in addition to the 
last mentioned ground, no prohibition could be 
granted against the justice, oecause sec. 12 of 14 
Vict.No. 43,and8ec. 3of 17 Vict. No. 39, only 
authorise a prohibition to be granted against a 
** summary conviction or order of any justice," 
and there is nothing in sec. 175 of the Munid- 
polities Act which speaks of the decision of a 
justice on appeal from rates as a *' conviction or 
order," 5. That the Bule nt«t having been made 
by a Judge in chambers and not having been 
confirmed by the Court, lapsed on the first day 
of term. 6. The Court expressed its 0{>inion 
that in proceedings on appeal for rates, it is not 
sufficient that the valuators should be sworn for 
all the cases at once ; they should be sworn in 
each individual case. Prohibition refused. Ex 
parte MInnbs - • • * - - - 143 

NEGLIGENCE — ^Railway embankment — Stoi-e 
hooded and goods in it injured — Railway Act (22 
Vict, No. 19), sees. 93, 94, 95.] The plaintiffs, 
carriers, deposited goods entrusted to them in 
M. and Co.'s store, near to which was a railway 
embankment and a fence, constructed by the 
defendant, the Commissioner for Railways, some 
time before. During the night a quantity of 
rain fell, and the water, being penned back by 
the railway works, flooded the store and injured 
the goods stored there by the plaintifEs. In an 
action in the District Court by the plaintiffs 
against the Commissioner, in which the fact in 
issue was whether the defendant was liable for 
the damage caused to the goods, the judge re- 
jected evidence to show that the damage to the 
goods had been caused by the negligent con- 
struction of the embankment by the defendant, 
and he nonsuited the plaintiffs. Held^ on 
appeal, per WiNDETSR ana Innks, J J. (Martin, 
C.J., dissenting), that the plaintiffs were 
entitled to recover damages from the defendant 
for a continuing act of negligence in not pro- 
viding sufficient means to carrv off rain water, 
which caused injury to the plaintiffs' goods; 
and that there was nothing in the Bailway Act 
to take away from the plaintiffs their common 
law rights. Held, contra, per Maktin, C.J., 
that the plaintiffs having taken the goods to a 
place liable to be flooded, and there being no right 
given them by the Railway Actio claim compen- 
sation, but a clear right given to the owner of 
the land, the defendant was not liable. M 'Mahon 

AND OTHSBS V. ThB CoMMISSIONSR. FOR KaIL- 
WAYS 170 

HEW TRIAL— Surprise.] Stuart akdAnothkr 
V. Bar^itknb (App.) 305 



PASSENGEB8 kfTl^Passengers Act (18 ft 19 
Vict, c. 119) sec 73 — Breach of provisions of eoft^ 
tract ticket^ Summary proceedings against master 
— Contract ticket not signed by master,} Summary 
proceedings having been instituted under aec 
73 of the Passengers Act hy sk passenger against 
the master of a vessel, for breach of the pro- 
visions of the contract ticket, it appeared that 
the contract ticket was not signed by the 
master, or by anyone in his behalf. The 
magistrate before whom the proceedings were 
heard, however, made an order agamst tiia 
defendant, with damages and costs, and awarded 
a further sum of £20, holding that by sec. 73 he 
was compelled, where a breach of the contract 
had been committed, to award that sum in 
addition to damages and costs. Held, on motion 
for a prohibition, that whatever proceedings 
might be taken against him under other sectiona 
in order to make him liable to a penalty, the 
master could not be proceeded against summarily 
for the breach of a contract which he did not 
enter into. Held, also, that the magistrate was 
in error in holding that he was obliged by sec 
73 to award £20. Rule for a prohibition made 
absolute, without costs. JSc parte RowhKT 3S1 

VLEAJ>JSQ—New assignment o/matiers stated m 
declaration by way of aggravaUon only— Form qf 
replication — Whether sufficient notice to the <2e- 
fendant — Conduct o/ parties at the trioL] De- 
claration: — 1. That the defendant broke and 
entered a store and dwelling-house of the plain- 
tiff and removed fixtures and goods of the 
plaintiff therein, and expelled the plaintiff' from 
the possession of the said store and dwelling- 
house. 4. Assault. Pleas :— 1. As to the 
breaking and entering, a lawful entry by the 
defendant under a bill of sale; 2. As to breiJdng, 
and entering, and removing the fixtures and 
goods, justification under ^e bill of sale. Re- 
plication: — 1. Joinder of issue; 2. As to somnch 
of the defendant's pleas as is pleaded to part of 
the first count that plaintiff said that "he snes 
not only for the trespasses therein admitted, bat 
also for like trespasses committed in excess of the 
said rights and for a longer time than was neces- 
sary for the alleged purposes in the said pleas 
mentioned, and for trespasses committed on 
other occasions and for other purposes thaa 
those referred to in the said pleas." Issue 
thereon. Verdict for the plaintiff, with 800^ 
damages for his expulsion from hiA house, and 
for the assault. Held, that the new assign- 
ment did not sufficiently disclose to the defend- 
ant that the plaintiff was suing for the expolsioB 
as a substantive cause of action, and that unless 
something had occurred at the trial to prevent 
the defendant from taking advantage of this 
defect, the jury were not at liberty to award 
damages for the expulsion. Circumstances con- 
sider^ under which the defendant would be 
disentitled from taking the point afterwards. 
Weatherup V DscAUX .... 864 

2. Equitable plea,— See Covknaut, 

3. Amendment, — See Pbaoticb, 5. 

POLICE ACT—" Internal commamieation" between 
licensed premises and pUKe of public resort — 
Police Act (17 Vict, No, 31), sec 9.] Where 
people cannot get from a theatre to a public* 
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house by * pMsage oovered all the way, there 
IB no '* internal oommnnication" within the 
meaning of sea 9 of the Police Act. Ex parte 
POWBR - 58 

PSACnCE — Interlocutory order as to eoete^ 
Order made Bute of Court — Set-off againet costs 
of aetiofL] The plaintiff obtained an order of 
tiie presiding Judge for the postponement of the 
triaC which order directea that the plaintiff 
should pay the costs of the nostponement. The 
action was afterwards tried, and the plaintiff 
obtained a verdict. On the first day of the 
foUowing term the Court, on the application of 
the defendant, made the order of uie Judge a 
Role of Court, but directed that the oraer 
should lie in the office of the Supreme Court for 
a week. Within the week the plaintiff moved 
to have the order rescinded, on the sround that 
he was entitled to set off the costs of the action, 
which had not then been taxed, against the 
costs of the interlocutory order. HeQ, that the 
application must be granted : because the 
application to make the order a Rule of Court 
was an unnecessary proceeding, and was made 
at a time when the defendant was aware that a 
set-off existed as to the interlocutory costs. 
Application granted, but without oostd. 
BbOUGHTON V, ViNCBNT .... 60 

3. Meme Process Act (3 Vict. No. 16) 

sec 3—43 Cfeo, III., c. 46, sec. 2 — Money paid 
in lieu of bail-^udgnient of rum pros, signed — 
Application to pay money out to the plaintiff.] 
Defendant being arrested under a capias, 
deposited with the sheriff in lieu of bail the 
amount endorsed on the writ, with SI. Ss. to 
answer costs. No bail was put in for him. 
Plaintiff filed no declaration, and the defendant 
signed jud^ent of non pros. On motion by the 
plaintiff that the amount deposited in lieu of 
oaiL (and which had been paid by the sheriff 
into oourt) should be paid out to him, on the 
ground that the defenoant had not deposited 
with the sheriff lOl. for costs, as required oy the 
Mesne Process Act (3 Vict. No. 15), seo. 3, — 
Heldt that in the absence of any rules of the 
Supreme Court, made under sec. 3 of the Mesne 
Pi^ocess Act, the practice as to paying the 
money out of court was governed by the 
Imperial Statute 43 Geo. III., c. 46 ; and that 
but for the judgment signed against him, the 
plaints would be entitl^ to have the money 
paid out to him ; but that before such order 
could be made the judgment must be set aside. 
Ordered, that the jud^ent be set aside on pay- 
ment by the plaintitt to the defendant of the 
costs of entermg up judgment ; on that being 
done,it wasordcSed thatthedefendantshonldpav 
into court an additional sum of 10^, or ffive bail. 
If neither be done by the defendant, the money 
should be paid out to the plaintiff. Bayliss v. 
Dixon 83 

3. Seizure bjf sheriff" qf goods qf partner- 

ship — Interpleader issue — Money paid into Court 
— Money paid out to succes^ul party.] The 
sheriff, in execution of a iudement by G. 
against C, seized goods and chattels which 
L. owned jointlv with 0« L. gave notice 
to the sheriff that the goods were claimed 
1^ him, and required the sheriff to interplead. 



An interpleader order was accordingly made 
that on payment into Court by L. of 120/., the 
sheriff should withdraw ^m possession, and 
that the parties should proceed to the trial of a 
feiffned issue, in which L. should be plaintiff 
and G. defendant, and that the question to be 
tried should be whether at the time, &c., the 
goods and chattels were or any of them was the 
property of L. In pursuance of this order, L. 
paia the 120L into Court. The issue was tried, 
and resulted in a verdict for the defendant G., 
the jury finding that L. was a partner in the 
goods and entitled to one-thini, subject to 
accounts. Previous to the trial of tiie issue, the 
partnership accounts had been taken in Equity, 
and it was found that the vidue of the partner- 
ship property was 131/., that L. was entitled to 
5SL as a first charge on the assets, and that he 
was further entitl^ to one-third of the balance 
of S2L remaining after paying the costs of the 
reference, and that C. was entitled to two- 
thirds, amounting to 33/. An order having been 
made by a Judge in Chambers that the 120/. 
should be paid out of Court to G., the plaintiff 
appealed to the Full Court, and asked that the 
prothonotary should be ordered to inquire what 
was the interest of C. in the goods, and that the 
value of such interest only should be paid out 
to G. The appeal was dismissed, wiui costs. 
Labkin v. Gbaham 66 

4 District Courts Act (22 Vict. No. 18), 

s. 69~'Sxamination of witness de bene esse taken 
before a solicitor of New Zealand^Acts 
Shortening Act (16 Vict., No. I) sec. 8.] The 
examinauon in an action brought in the District 
Court of witnesses de bene esse may be taken in 
New Zealand before a praotiBing solicitor of the 
oourt of that colony. The words in seo. 69 of 
the District Courts Act, "or practising barrister 
or attorney," are not restricted to barristers or 
attorneys of New South Wales. Thobnb v. 
Hood. 330 

5. Amendment of name of defendant — 

Common Law Procedure Act (17 Vict. No. 21), 
sec, 172.] Plaintiff sued the mayor and aldermen 
of the borough of Windsor. He lost his action, 
execution was issued against him for the costs, 
and an application was made by the def endimts 
to make mm insolvent. This was refused, and 
the defendants thereupon obtained an order of a 
Judge in chambers that the record and subse- 
quent proceedings should be amended by 
substituting "The borough of Windsor" for the 
"Mayor and aldermea of the borough of 
Windsor," that being the title under which the 
corporation should have been sued. The oourt 
dismissed a motion to have the order rescinded, 
holdins that bv sec. 172 of the " Common Law 
Procedure ^c£" the Court had power to make the 
amendment asked. Davies v. Thb Mayor and 
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See Costs. 



7. Witness adverse—See Etidencb, 2. 

8. New cusignment— Whether .sv^gieknt 

notice to the dtfendant. — ^^ee Pliading, 1. 

PBnrdPAL AVD AQiEST^-Commission^Sale 
effe/cUd by means of agent^Statute ofFtauds,} 
The plaintiffs, auctioneers, received written 
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authoritv from the defendant to sell a certain 
cottage belonffing to him, such authority to be 
in force until 3l8t December, 1881. On 25th 
October, 1881, the plaintiffs advanced 100^. to 
the defendant on a verbal agreement that de- 
fendant ahottld assign his interest in the pro- 
perty and give his promissory note for lOw. to 
secure the advance, and that the plaintifb should 
have the sole right to sell the property during 
the currency of the said note. Tne plaintiffs 
issued cards to view, and put posters on the 
ffround. The note was twice renewed, and 
during the currency of the second renewed note, 
and Mfore the authority to sell was revoked, 
Mrs. B., seeing a ^ter which was put on the 
oottage by the plamtifis, stating that the pro- 
perlbv was for sale,and directing persons to apply 
to W . and W. (the plaintiffB), inquired where she 
could find W. and W. She afterwards met the 
defendant and bought the property. The plain- 
tiffs brought this action in the District Court. 
The first count was for breach of contract ; the 
second count was for money payable for work 
done. The defendant pleaded non aaaumpsU^ the 
Statute of Frauds, and never indebted. The 
Judge nonsuited the plaintiffs on the ground 
that the agreement ought to have been in 
writing. Jieldf that whether the Judge was 
right or wrong in holding that the i^reement 
was within the Statute qf Frauds, the nonsuit 
was wrong, because the property having been 
placed in the plaintiffs' hands for Mile, and the 
sale having taken place, throush their means and 
before the authority was revoked, the plaintiffs 
were entitled to their commission. Watkin 

AKD AHOTHKR V, CrISFORD • - - 132 

2. Wrongful impounding hy drfendatWs 

servant,] Defendant sent his servant C. 
with some cattle to his station, and told 
him to impound any strange cattle he 
found there. C. impounded the plain- 
tiffs' cattle. - Verdict for the plaintiffs. Held, 
that as C. had not acted wilfully, but had, by 
mistake, in carrying out the orders given him 
by the defendant, taken the cattle when not 
trespassing, the defendant was liable for his 
acts. Jones and Othebs v. Barton. - 271 

FSOHIBITIOV.— iSee Municipalities Act. 

PUBLICAV — " Internal communication, "See 
Police Act. 

SHIPPnr 0— i)c/*t?ery on wharf as customary-^ 
— Goods afterwards lost hy shipowners* negligence 
— Liability of shipoumers,] Goods were shipped 
on board the defendants vessel to be delivered 
at the port of Sydney to order or assigns, on 
payment of freight. The bill of lading then 
provided that '* consignees or their assigns must 
be ready to take delivery of ffoods as soon as the 
ship is ready to discharge &em, otherwise the 
master or aoent shall be at liberty to land and 
warehouse the goods, or dischsxse them into a 
store, ship or hulk, or into lifters, or on a 
wharf, as customary, at the meronant's risk and 
ezpeaae . • the ship shall have a lien upon 
the goods for all freight and charges for which 
the goods are liable under the biU of lading.*' 
On 30th June the ship began to discharge attne 
Circular Quay, which appeared to be a oustoinary 
wharf. The goods consigned to the plaintiff 



were landed shortly afterwards. On 12th July 
the plaintiff received the bill of lading irtun tt» 
consignor, and on 14th July paid freight mod 
obtained a delivery order. 'Hie goods, however, 
could not be found, having been lost or stolen 
from the wharf by the defendants' negligence. 
In an action in the District Court by the 
consignee against the shipowners, on the bill of 
lading, the Judge gave a verdict for the plain- 
tiff^ on the ground that the goods were never in 
the power or dominion of the consignee, becanae 
of tne existing lien for freight. On appeal, 
Ae2(2, that if go<MU are placed on some customary 
wharf at a convenient time after the arrival o£ 
the vessel, in such a way as to be within the 
dominion of the person owning them, the 
liability of the shipowners is discharged ; and 
that as the shipowners had done all uiat they 
were bound to do, and as the consignee conld 
have taken away the goods on paying the freight 
and charges due on them under the bill of 
lading, the shipowners were not responsible for 
the loss of the goods. Rule made absolute for 
a new triaL Barraclougu v. Orient Steam 
Navigation Cohpant • - - - 75 

STATUTES— 

21 J<ic. I. c, 16, s, 6.— See Costs, 2. 

43 Geo, III, c 46, s, 2,-^ee PRAcnci, 2. 

3 & 4 fK. IV, c. 27, 8. 34.— 6fee Limitation 
OF AcnoNS. 

3 Via, No, 16, s, 3,-^ee PRAcnci, 2. 

5 Vict. No, 17, s, 4,~-See Insolvency, 1. 

11 Viet, No, 13, s, l.—5ee Costs, 2. 

11 Vict. No, 24, s. 2.— 5ec Insolvency, 1. 

14 Viet, No. 43, s. l2.~'See Municipaltiks 
Act. 

16 VieL No. 1, 8, 8.— See Practice, 4. 

16 Vict, No, 34, «. 7. —/See Wmohts and 
Mkasurks Act. 

17 Vict, No, 21, s, ll.—See Evidence, 2. 

s, 172.— 5l8c PRAcncB, 6. 

17 Vict, No, 31, s, 9.— See Poucs Act. 

17 Viet, No, 39, s, 3. — See MoNidFAunss 
Act. 

18 & 19 Vict. e. 54, s, d^.—See Weights and 
Mkascres Act. 

ss. 1, 45. — See Customs Duties. 

18 & 19 Vict, c. 119, s, 7Z,—8ee Passsnobrs 
Act. 

22 Vict. No. 18, s. 69.— S«c Prachce, 4. 

22 Vict, No, 19.— ^«c Tramways. 

25 Viet, No, 1, s, 4t.^See Crown Lands 
Acts, 5. 

8, 13.— 6^ee Crown Lands Acts, 1. 

31 Vict. No. 12, 8, l75.-~See MuNidPAums 
Act. 

37 Vict, No. 13, 8, 66.^See Crown Lands 
Acts, 1. 

39 Vict. No. 13, 8. 9.^See Crown Lanm 
Acts, 4. 

8, 11.—^ Crown Lands Acts, 3. 

8. 44.— iSse Crown Lands Acts, 5. 

42 Vic. No. 19, 8. 133.-«S;ee Customs Dutiis. 
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42 VieL Ifo. 22, a. 13.— £fee Ck>NTBACTOBS' 
Debts Act. 

43 Viet. No. 25, m. 3, 5, 14.— See Tramways. 

46 Via. No. 7, 88. 141, 142.— £fee Cadonal 
Law, 2. 

STATUTE 0? PBAUSS-— £fee Pbincifal and 
Aoxnt. 

STATUTE 0? UMITATIOn.— See Ezxcutobs 
AND Admikibtbatobs and Ldiitatiok ow 
Actions. 

T&AICWATS— " Tramways Extension Act 1881," 
43 Vict. No. 25, sees. 3, 5, 14— **i?ai^toaye^e</' 
22 Vict, No. 19— Use of steam motors along high- 
ways — PuhUc nuisaneeJ] Sec. 5 of the " Tram- 
vnys Act" of 1881, after enactine that the Com- 
miaaioner for Rulwa^ shall be charged with the 
ooDstruotion and maintenance of tramways, and 
that he shall have power to impose tolls or 
chai^gee, says that *' he shall have and may exer- 
cise all such powers and authorities created by 
the 'BaUvfay Act* (22 Vict. No. 19) as are neces- 
sary for the fully carrying into effect the pur- 
poees of this Act, and shaU be subject to all the 
like rules, regulations, liabilities, and obligations 
in relation thereto as he is subject to in respect 
of railways by the said Act, so far as the same 
are apjolieahU to such purpose; and except, 
&c., all other the provisions of the said Act 
applicable to the construction, completion, 
management, maintenance, conduct and working 
of • . . the lines of railways to be con- 
atmeted thereunder shall, so far as applicable 
CM fsforeaaid^ &pply to the construction, ^., 
of the tramways to be constructed under this 
Act." Sec. 5 enacts that the tramways "... 
shall be worked by the Conumssioner under the 
authority of this Act, who for that purpose shall 
and may exercise all the powers and authorities 
. . . conferred . . upon him by this Act 
and the Act incorporated herewith with refer- 
ence to tramways to be constructed there- 
under." By sec. 14, the ** RaUway Act" « shaU 
for the purpose of . . ascertaining the com- 
pensation to be paid . . in respect of any 
mjuiy or damace caused . • by the con- 
struction or working of any tramway under this 
Act, and for the purpose of taking any proceed- 
ings or exercising any power or authority 
whatsoeyer, or ascertaininff of any liability in 
connection therewith, be deemed to be incor- 
porated with this Act as if the same had been 
enacted herein, and in lieu of the word 

* railway,' wheresoever occurring in the Act so 
declarea to be incorporated herewith, the word 

* tramway' shall, for the purposes aforesaid, be 
deemed to be substituted." Held, that the 
drawing of tram-cars along the highway by 
steam motors was an abridffment of the 
common law rights of the public to use the 



streets, and amounted to a public nmsanoe, 
unless sanctioned by the Legislature in express 
terms. Held, also, that the use of steam motors 
in the public streets was not authorised by the 
**Tramways Ac^* of 1881 ; and that the iprovi- 
sions of the **Eaihoay Act," which sanctioned 
the use of locomotives on the railways, but 
imposed conditions to secure the safety of the 
public which could not be carried out on the 
tramways, did not apply to tram-lines con- 
structed under the " Tramways Act." ToonaY 

V. COMMISSIONBR TOR RAILWAYS - - 102 

TEESPASS — Landlord and tenant — Right of 
tenant to go on landlord's premises to dose a door. ] 
Trespass to land. The plaintiff leased certain 
cellars and a passage to the defendant. On one 
side of the passage was a door standing in a 
recess in the waU. The recess was part of the 
premises leased to the defendant, but the door 
opened into and was hung on premises in the 
occupation of the plaintiff The trespass oom- 

Slained of was the closing of the door by the 
efendant. There was evidence that the door 
could not be closed without goins on or reaching 
over the plaintiff's premises. Verdict for the 
plaintiff. HM, that whatever rights the de- 
fendsjit might have had of blocking up the 
doorway, he was not entitled to go on to the 
plaintiff's premises and shut the door. Cubban 
V. Febbucr 280 



2. 



On Crown lands.— See Cbown Lands 



Acrro, 5. 

WEIGHTS AVD MEA8USES ACS— Inspector or 
weights and measures — Appointment by Governor 
and Executive Cou/ncU — Weights and Measures Act 
(16 Viet, No. 34), sec. 1 — Constitution Act 
(18 & 19 Vict, c, 54), sec, 37.] By sec. 7 of the 
<* Weights and Measures Act" (16 Vict. No. 34), 
the appointment of inspectors is vested in 
"Justices in their respective Petty Sessions." 
By sec. 37 of the ** Constitution Act" (18 & 19 
Vict. c. 64), the appointment of public officers 
is vested in the €i<>vemor, '* Provided always 
that this enactment shidl not extend to minor 
appointments which by act of the Legislature 
may be vested in heads of departments or other 
officers or persons within the colony. " Held, 
that by the proviso in the Constitution Act, the 
appointment of inspector of weights and mea- 
sures was left as it was before the Act, that is 
to BKy^ in the respective Courts of Petty 
Sessions, and that an appointment by the 
Govemor-in-Council was mvalid. Ex parte 
DuooAN 832 

WmSlSSS— Adverse. See Evidincb, 2. 

2. Wife qf aboriginal vrisoner. — See 

Eyidenck, 3. 
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INDEX-CASES IN EQUTTY. 



[N. S. W. R. 



OASES IN EQX7ITY. 



[SPEaAL NoTB.— y^ printer has erroneously 
dupUccUed the pagination oj pp, 1-11 of the Equity 
Part. Subscribers are requested to rectify this in 
their copies by adding to the numbers of tlie second 
series of pp, 1-11 the letter A, e.g., lA, Ba. 
. . . llA.] 

AJ^KAJi— Extension of time^Seeurity for costs, 
— See pRAcncB, 2. 

COSTS— Appeal— 8ecurity,^8ee PaAcmcB, 2. 

' 2. SoUeitor dtfending in person— Profit 

costs. — See Solicitob. 

CBOWir LAITDS ACTS — Crown grant — Condi- 
tional selection — Satisfaction of Minister as to 
performance of conditions — Declaration of 
forfdture — Waiver — Crown Lands Alienation 
Act of \^%\'- Regulations^ eh, II., 14 — Lands 
Acts Ikrther Amendment Act of 1880, see, 10.] 
The aatisfaotion of the Minister for Lands as to 
the performance of the conditions annexed to a 
conditionaJ purchase is a condition precedent to 
the issue of a Crown ^ant. Semole, after the 
forfeiture of a conditional selection has been 
formally declared, such forfeiture, thoneh 
necessarily within the knowledge of the 
Minister, cannot be waived by the subsequent 
acceptance of interest, notwithstanding seo. 10 
of Act 43 Vict. No. 29, which nierely leaves the 
law in this respect as it was before. Semble, 
the Crown, if it finds it has been mistaken as to 
the facts, may withdraw aaid cancel a declara- 
tion of forfeiture; but, while it stands, the 
Court must consider it primd facie as made on 
sufficient grounds, and it rests on those who 
impeach it to prove clearly that it was not so 
made. Bickbtson v. Babboub - - 2 

"DAXJiGiEB— Undertaking as to. — See Pbac- 
TICB, 3, 

DEPBNCB— *'^o< admit**— ** Deny"— Beading 
portions only. — See Pbagtice, 1. 

2. Omission tojile, — See Practice, 4. 

FOBFEITU&E — Conditional sekction. — See 
Crown Lands Acts. 

Df J QHCTIOS' — Injunction restraining proceedings 
at law — Appeal pending to Privy Council— Juris- 
diction.] The Elqnity Court has no jurisdiction 
to restrain proceedings at law pending an 
appeal to the Privy Council on the mere ground 
that there are, in the opinion of the Primary 
Judge, reasons for thinking it doubtful whether 
the j decision at law will oe sustained on the 
appeal, and that, unless the proceedings be 
restrained, the appellant, though successful, 
may, through the interim acts of the respon- 
dent^ lose tne fruits of victory. To justify an 
injunction in such circumstances, there must be 
shown some ground of equity outside of, or 
contrary to, the legal rights of the parties. 
Brown v. Patterson . . . . ia 

2. Interlocutory injunction — Undertaking 

as to damages. — See PRAcmcE, 3. 

KGRTQAQiE—jReversionary interest*— See Rbvbr- 

RIONABY InTBRBBT. 



^TJLCnCE—"2^otadmit^*^**Deny'*—Eqt^yAct^ 
1880, see. ^—Beading portions only of statement 
ofc^fence. ] An allegation in a statementof dflim, 
which by the d^ence is not expressly and in 
terms "denied," but only "not adnuttod," u 
not to be deemed admitted for the purpose of the 
suit. A plaintiff may read a passage from, a 
statement of defence without reading the whole 
of the pan^^pb containing such passage. 

BOURKB V. mtlGHT 9 



2. Extension q/ time for appeaXa^^ 

Appellant out of jurisdietion—SeeurUy for osits 
of appeal— Equity Act of 1880, sec 70.] It Is 
no ground for extending the time for entering 
an appeal that the plaintiff (appellant) ia ontol 
the jurisdiction, and that, as the neoessary 
security for the costs of the appeal cannot be 
civen before oommunication wim him, the time 
for giving such security will, unless an extenaton 
be granted, have run out in the meantime^ 
whereby the appeal will be deemed abandoned. 
£no v. Davibs 37 

8. Interlocutory injunction — Undertaking 

as to damages.] As a condition of granting aji 
interlocutory injunction, the Court will require 
the party applying for the injunction to enter 
into an undertaking as to damages, such under- 
taking to form part of the order of the Courts 
CooFBR v. Smyth 



4. Omission to file defence— Admissum of 

facts— EquUy Act of 1880, sec 20— B. 98-1 A 
defendant who, though he has filed a memo- 
randum of dispute, omits to file a statement of 
defence, must be treated as admitting the facts 
stated in the statement of claim, and cannot 

§ive evidence to contradict them. . Rundlb «. 
HORT 47 

BEGULATI0V8— CA./i., l^L-Crown Landc See 
Crown Lands Acts. 

SEVEBSIOVABT ISTEBJSST— Mortgage of re- 
versionay interest — SaU by mortgagee*under valme 
—Setting sale aside— 4 & 5 W. d: M. c IB^ s. %} 
The doctrine as to setting aside the sale of a 
reversionaryinterest on the ground of inadequacy 
of price applies to a case of a sale by the mort- 
gagee of such an interest, where the purchaser 
from the mortgagee has, or must be deemed to 
have, notice of the ciroumstanoes, though tbe 
sale takes place after such interest has in fact 
fallen into possession. Dealings with revenion- 
ary interests considered. Qwere, whether the 
Statute 4 & 5 W. & M., c. 16, s. 5, applies to 
this colony. Lanodon v. Rbuss 



SOUCVrOB,— Defending in pereon^Pnifit eo9te.l 
A defendant who, being a solicitor, has appeared 
and defended in person, and to whom costs have 
been awarded against the plainti£^ is entitied to 
profit costs. Pbnninoton vl^Bussbll (No. 2.) 41 

2. On record — B^ectment brought hy 

beneficiaries in names of trustees— Befusal of Cme- 
tees to sue—Ben^ of compromise daimtsd for 
trust esttUe-Fidudary relsiiton. See TRunsas. 
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STATUTEa— 4 k 6 W. ik M., c 16, s. 2.^See 

BSVXRSIOKABT IhTBRISTS* 

26 Vkt. No. 1 ; 43 Vict, No. 59, 8. 10. See 
Cbown Lands Acts. 

44 Viet No. 18, 8. 20.'-See PRAcncB, 1, 4. 

s. 10.— 'See Pbacticb, 2. 

TBUSTEES — SSectment brought by benejidaries in 
names of trustees — Befusal of trustees to sue — 
Bertefit of compromise clmtMa for trust estate — 
Solicitor on the record — Fiduciary relation. ] R. , 
acting as solicitor to eestuis que trustent owning 
ll-16th8 of the equitable interest in a trust 
estate, applied to the trustees of suoh estate to 
bring ejectment for the purpose of recovering 
■ome land which they allegeo, but the trustees 
did not believe, to form pi^ of the estate. The 
troflteeB refused to do so, and also refused to sell 
.' thidr interest (if any) in the land, but permitted 
the' said eestuis qu/e trustetU, on one of them 
giving the trustees an indemnity, to bring eject- 
ment in their (the trustees') names. In such 
action R. appeared on the record as attorney to 



the trustees, and in faet conducted the proceed* 
ings, but received his intmctions from the said 
eestuis que trustent. On the eve of the trial R. 
discovered that the land did not form part of the 
estate, and, after the case had been partly 
opened, the action was settled on the terms that 
It. should pay the defendant 16001, and take a 
conveyance of the land by way of purchase, 
which conveyance he took in his own name. 
The eestuis [que trusts owning the remaining 
5-16ths of the equitable interests had previously 
refused to join in a counter-indemnity to the 
cestui que trustent who had'given the indemnity to 
the trustees, and they declined to find any part 
of the 15002. for payment to the defendant. In 
a suit instituted by the trustees, at the in- 
stance of the eestuis que trustent owning the 
5-16th8, against R., for a declaration tmit he 
took the conveyance as trustee for the estate, 
and for an order on him, on payment of the 
1500/., with interest, and of his costs, to convey 
to the trustees, held {dissenHenie Fauoett, J.) 
that the land could not be claimed as belonging 
to the trust estate. Pbnninoton v. Russell 14 



BOOLESIASTIOAL. 



Where the attestation clause of a vnll is in 
the usual form, or in such a form as to show 
that the will was executed with the cere- 
monies prescribed by the WiUs Act^ probate 
may be granted without an affidavit by an 



attestinff witness as to the will having been duly 
executed. In this respect the English practice 
is henceforth to be followed by the Supreme' 
Court of New South Wales, in its Ecclesiastical 
jurisdiction. In the fFttt q/' Walsh (Eq.) - 1 



DIVOBOE. 



HATBUOHIAL CAUSES ACT. sec. ^ ^ 
** Cruelty'^ — Discretionay power to rrfuse decree 
for dissolution — Trial of issues — Prcu^tice.] 
"Cruelty" in the proviso to sec 27 of the 
Matrimonial Causes Act means cruelty con- 
ducing to the adultery of the respondent. An 
issue of adultery having been settled for trial 
before a jury, an application was made on behalf 
of the respondent to add the following issues — 
(1) a counter charge of adultery, (2) condonation 
by the petitioner of the adultery charged against 
the respondent, (3) cruelty on the part of the 
petitioner, and t4) such wilful neglect or mis- 
conduct on the part of the petitioner as con- 
duced to the adultery charged by him. Held, 
that issues (1) and (2) ought to be tried by a 



jury; that, as to issue (3), two sets of issues, 
formine one record, should be prepared, one (to 
be tried by a jury) whether the petitioner had 
or had not been guilty of cruelty towards the 
respondent, the other (to be decided by the 
Court without the jury) whether there had been 
suoh cruelty as had conduced to the adultery 
charged; and that issue (4) ought to be decided 
by the Court idone. HoBwrrz v. HoEwrrz and 
Solomon 1 

VTJLLITT — Decree ahsolute — MatrhnonialCauses 
Act, s. 28 — Practice.] A petitioner for a decree 
of nullity having established her case, she was 
held entitled to a decree absolute in the first 
insta^ice. S. rALSB|.Y call^ R. v. R. - ^ 




3 bios ObS Sib 6E3 




